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The public utility system of 


Standard Gas and Electric 
Company 


includes 


The California Oregon Power Company 
Duquesne Light Company (Pittsburgh) 
Equitable Gas Company (Pittsburgh) 
Kentucky West Virginia Gas Company 
Louisville Gas and Electric Company 
Market St. Railway Company (San Francisco) 
Mountain States Power Company 

Northern States Power Company 

Oklahoma Gas and Electric Company 
Philadelphia Company 

Pittsburgh Railways Company 

San Diego Cons. Gas and Electric Coripany 
Southern Colorado Power Company 
Wisconsin Public Service Corporation 
Wisconsin Valley Electric Company 


serving 1,662 cities and towns of twenty states . .. combined 
population 6,000,000... total customers 1,603,403...installed 
generating capacity 1,587,682 kilowatts . . . properties oper- 
ate under the direction of Byllesby Engineering and Manage- 


ment Corporation, the Company's wholly-owned subsidiary. 
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You are likely to think of the tele- 
phone from your individual point 
of view, aS a convenience, as a 
necessity, as a means of transmit- 
ting to others your own thoughts 
and desires. 

But your telephone is of equal 
importance to those who wish to 
get in touch with you. Right now as you 
are reading, someone, somewhere, may be 
calling you. It may be merely a friendly 
greeting . . . or news of importance to 
change the course of your life. 

“Have dinner with us tomorrow.” .. . 
The greater part of social goings and com- 
ings are maintained by telephone. “Come 
quickly! You are needed.” . . . In crises 
and emergencies the telephone is in- 


CPHOM ED 
dispensable. “That contract is entirely f Q 
satisfactory.” ... Wheels of industry \\ i 

ak” 





ed 


move in direct response to messages received 
by telephone. 

In a moment your telephone may ring. 
It may be a call from across the street, 
across the continent, across the sea. As you 
receive this message, of vital importance or 
mere daily detail, you share in the benefits 
of the great chain of communication which 
links up the activities of the world. 
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The Insurance of Titles to Property 


By JAMES G. SMITH 


OR a period of years a number of 

fundamental factors have been 

causing revolutionary changes in 
property values. The automobile, the 
movement of population, the falling off 
of and final disappearance of immigra- 
tion, the growing decentralization of in- 
dustry, the centripetal as well as cen- 
trifugal movements of population and 
business within industrial cities, the 
change in technique of living, all have 
operated in a more or less uncontrol- 
lable manner toward confusion in real 
estate values. In addition to these 
fundamental and long-range factors there 
has been during the more recent years 
an enormous deflation of all values. At 
such a time it is quite probable that all 
new legal and financial devices will be 
put to the test; many doubtful practices 
will be brought out into the open, into 
the courts, and impressed upon the 
minds of the investing public. The 
relatively new device, known as title 
insurance, which has been developed for 
facilitating transactions in the real 
estate market, is quite likely to meet 
such tests in the next few years, both in 


the courts and in the activities of title 
insurance companies. 

All too often the buyer of real estate 
finds that he has purchased a lawsuit 
instead of the desirable property which 
he believed he was buying. In the pur- 
chase of real estate the buyer frequently 
knows little or nothing about the law of 
real property, and therefore requires 
someone who does know the law to 
examine into the exact status of the title 
to the property which he contemplates 
purchasing. The history of the title to 
most real estate in this country goes 
back to the Government. With the ex- 
ception of the royal charter grants in 
colonial times, the United States Gov- 
ernment made the first conveyance of 
the land and the first purchaser was 
secure in his position of owner. With the 
passage of time, the development of 
cities and industrial and commercial 
centers, accompanied by the transfer of 
real estate from one type of economic 
utilization to another, usually with sub- 
division of existing properties, but often 
with a combination of existing proper- 
ties, the ownership of a piece of real 
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estate has become a very complicated 
thing. For this reason a special service, 
performed largely by lawyers and called 
abstracting of titles, or conveyancing 
of titles, has grown up. 

Title abstracting and title insurance 
are sometimes confusedly considered to 
be identical, and it will be one object of 
this paper to clarify the fundamental 
differences between them. Itis proposed 
to present first a discussion of the nature 
of the title abstracting services, focus- 
ing attention upon the type of risk in- 
volved in real property transfers and the 
extent to which such risks may be re- 
duced by title abstracting, and to what 
extent they may be covered by title 
insurance. 


Types of Risks to Real Estate Titles 


There are two broad classes of threats 
to perfection of titles in real estate: (1) 
the possibility of imperfection of the 
record for one reason or another; (2) 
numerous hidden defects which would 
not appear on the record anyway. 

Risks from Defects of Record. The 
abstracter of titles, or conveyancer, 
performs the service of making a con- 
densed history of all transfers affecting 
any certain parcel of land, but the multi- 
plicity of recorded instruments and the 
many court proceedings, probates, and 
lien foreclosures soon make abstracts 
very voluminous documents and _ in- 
terpretation of these abstracts in turn 
becomes nearly as difficult as interpret- 
ing the original records from which the 
abstracts are made. Therefore, the buyer 
of real estate must have that lawyer, or 
another lawyer, go over the abstract 
drawn by the conveyancer in order to 
give his expert opinion as to the per- 


‘fection of the title. Even then the real 





1Leeming, Thomas, “Trust and Title Insurance 
Companies”, 42 Lippincott’s Magazine 886-93, 888 
(December, 1888). Cf. Smith, James G., Development 


estate purchaser finds that lawyers and 
courts differ in opinion as to the im- 
portance or lack of importance of certain 
defects of title, which might conceivably 
affect later title holders and involve the 
property in litigation or militate 
against its marketability. As an early 
writer on the subject has said: 


“Aside from errors of fact, . . . the possi- 
bilities of mistakes of law in the opinion are 
infinite. There are questions of law which 
are pure matters of opinion, having never 
been decided; or of mere guesswork as to 
which of opposing lines of reasoning will 
ultimately prevail, . .. and the Supreme 
Court has the last guess.””! 


But even this is not all. 

Risks from Unrecorded Sources. In 
addition, some important facts pertinent 
to the validity and marketability of the 
title may not appear on the brief or ab- 
stract, because they do not appear on 
the public register. For example, 
whether a prior owner was married or 
single at the time of conveyance would 
not necessarily appear on the public 
register of deeds. If he had been married 
and failed to have his wife waive dower 
rights in the property, her interest 
might unexpectedly crop out against 
the property in the hands of an innocent 
subsequent holder. Oftentimes, exami- 
nation of title involves the study of elab- 
orate pedigrees, showing where the in- 
terest of each child of successive owners 
finally lodges. Other types of claims 
which could not be ascertained through 
an examination of an abstract of title or 
direct examination of the county records 
include, for example, claims arising from 
a forged deed, from a hitherto undis- 
closed heir or heirs, from fraud or mis- 
representation; claims incurred by con- 
veyances by infants or lunatics or under 
lapsed authority of revoked power of 





of Trust Companies in the United States (New York: 
Henry Holt & Co., 1928), pp. 152-64. 
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attorney.” Further threats to the per- 
fection of title lie in the complex ques- 
tion of determining the application of 
various laws of inheritance when the 
heirs are scattered in other states or 
even abroad.’ 


Indeed, it has been said that there are 
no perfect titles, for beside the defects dis- 
closed directly by an abstract, there may 
be many hidden defects, such as those 
which have been mentioned above,‘ and 
which are illustrative of the wide variety 
of possible claims. The hidden defect in 
the title may be caused by an error in 
the interpretation of a will. A testator 
may have a child born after the date of 
the will, rendering the will void as to 
such child. In titles passing through 
estates, all the heirs may not be named 
in the deed nor in the proceedings con- 
firming title. In one case an adopted 
daughter was omitted. In another case 
a lunatic son was forgotten. In still an- 
other, on account of a secret marriage, 
the children of an heir were not named, 
while in another instance an illegitimate 
child was not named as her mother’s 
heir. 

Beside such possible defects in title 
arising from hidden sources, liens or en- 
cumbrances may crop up against the 
title from unexpected or remote sources. 
In subdividing a plot of land, the original 
plan was abandoned in favor of a new 
one, with a different numbering of the 
parcels. This resulted in the unfortunate 
situation of two people making claim to 
the same lot, several transactions re- 
moved from the original purchasers of 
the titles. This was not disclosed until 
two people at the same time set out to 
make use of the lot, and it was a case 





*Grutze, A. L., “Modern Business Demands Title 
Insurance”, Trust Companies, December, 1930, p. 789. 
3 Flood v. von Marcard, 172 Pac. 884 (1918). 


‘McKee, S. S., “What is Title Insurance”, 16 Lawyer 
and Banker 101 (1923). 


where hidden defects in title came to 
light.> In another case the description 
of a lot involved the question as to 
ownership of the land between high 
tide and low tide.* In another case the 
question of title was complicated at the 
death of a wife by a controversy as to 
whether joint ownership by a husband 
and wife in this case was a partnership 
or whether they were tenants by the 
entirety.’ 


Protection Against Defects of Record 


For handling the first large group of 
cases, buyers of real estate have come to 
rely upon abstracters of title and exami- 
ners of title who frequently furnish the 
purchaser with a certificate of examina- 
tion of title. In some states the assurance 
that the record of title is valid may be 
obtained by the registration of title 
through the system of title registration 
under public supervision known as the 
Torrens system. Such registration is 
available to a limited extent in this 
country, as the Torrens system is in use 
in only nine states—New York, Mas- 
sachusetts, Illinois, California, Colorado, 
Oregon, Minnesota, Ohio, and Washing- 
ton. With the possible exception of 
Massachusetts and Illinois, the system 
has not been notably successful. Two 
essential factors for complete and suc- 
cessful operation of the Torrens system 
are: (1) compulsory and continuous 
registration of titles without right of 
withdrawal and (2) the guaranty fund. 
Aside from the questionable constitu- 
tionality of such compulsory features, 
the complexity of property law in this 
country makes it extremely difficult to 
put the Torrens system into opera- 
tion. It is also true, no doubt, that the 





5 Pearson et ux. v. Leigh, 278 Pac. 989 (1929). 
6 Wardell v. Commercial Waterway District No. 1 of 
Kings County,et al., 141 Pac. 1045 (1914). 
7 Smith, Administrator v. Durkee, 254 Pac. 207 (1927). 














340 THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


opposition of title insurance companies is 
partly responsible for failure to develop 
the Torrens system more extensively 
in the United States. 

Besides, even with the Torrens system 
of registration, the difference of opinion 
of lawyers and courts in the interpreta- 
tion of the record may cause losses to 
subsequent purchasers and give rise 
to costly litigations. If it became neces- 
sary for a holder of title to defend his 
title in court against any of these con- 
tingencies, the owner would have to pay 
his own cost of defense. The guaranty 
fund under the Torrens system, as it has 
developed in this country, gives the title 
holder a right of action but not insur- 
ance. Under title insurance the insuring 
company would pay this cost. In com- 
munities too small in population and 
wealth to support adequately a central 


title abstract plant engaged also in title 


insurance, the establishment of the Tor- 
rens system might be an aid in securing 
for" local titles the necessary insurance 
from large title insurance companies 
located in metropolitan centers. These 
companies now write policies on the 
evidence of proper title registry or the 
title abstracts of local conveyancers and 
examiners of title. 

It should be noted that the convey- 
ancer and the examiner of titles are 
merely agents; the courts do not hold 
them liable beyond the liabilities ordi- 
narily presumed to attach to agencies. 
The conveyancer as such does not guar- 
antee that his abstract is perfect, nor 
does the examiner guarantee that his 
opinion as to the validity of the title is 
in the form of a guaranty to the buyer 
of title against loss attributable to im- 


perfect title, nor indeed to his opinion. 


8“Cumulative Benefits of Real Estate Title In- 
surance”, 37 Trust Companies 595-6 (November, 1923); 
Watson v. Muirhead, 57 Pa. 161 (1868); Gronseth o. 
Mohn, 234 N. W. 603 (1931); and Case vo. Mortgage 


If he is wrong in his opinion, the injured 
real estate purchaser has no redress as 
long as the examiner of title can show 
that he exercised customary diligence 
in his examination. 

Because of these uncertain elements 
surrounding the validity of real estate 
titles the demand for title insurance has 
developed; and since any insurance 
business must necessarily operate on a 
large scale in order to secure successful 
results, only large financial institutions 
can undertake the business. In many 
cases, because of the uncertainties of 
this new business, title insurance com- 
panies do not desire to insure titles un- 
less they themselves do the abstracting 
and thus are in a position to select the 
risks which they insure, much as life 
insurance and other forms of insurance 
select risks. 


The Basis of Title Insurance 

The development of title insurance 
has been somewhat different from that 
of other types of insurance. In life in- 
surance and fire insurance the scientific 
basis of writing insurance has been dis- 
covered through recognition of the 
statistical law of large numbers; and 
similarly to some extent this is true in 
the case of automobile liability and 
casualty insurance. Losses are expected 
to occur in the natural course of busi- 
ness. Apparently, the earlier supposi- 
tions underlying the title insurance 
business, by contrast, were that the 
title insurance company would have a 
perfect record of titles, hire the best ex- 
perts, and that therefore there would be 
no losses. Such an idea seemed to pre- 
vail with the court when it said in 1908 
that necessarily the record title is all 
that a title insurance company can 
safely or judiciously insure.’ While it is 
Guarantee & Title Co., 158 Atl. 724 (1932). 


9 Bothin v. California Title Insurance & Trust Co., 
153 Cal. 718 (1908). 
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true that even such a type of title in- 
surance may be of great benefit to real 
estate transfer, obviously it is inadequate 
so far as the purchaser is concerned. The 
purchaser under such an interpretation 
of title insurance would be getting little 
more than a certification of title, or 
warranty; whereas the very name “title 
insurance” implies a complete protec- 
tion to the purchaser against loss arising 
from his assumption that the title he 
pays for is what it purports to be in the 
contract entered into with the seller. 
The mere warranty or certification of 
title would not protect from failure re- 
sulting from defects not appearing on the 
public record and against which the 
buyer of property needs protection, and 
wants to buy protection. Against such 
losses no mere record can protect, and 
the study of such losses will further the 
working out of a scientific premium for 
proper title insurance against them. 


Types of Insurable Risks 


There are three types of risk which are 
insurable by title insurance: (1) risk of 
loss through errors of fact in the ab- 
stract of title, that is, the abstract 
taken from the register; (2) risk of loss 
through different legal interpretations of 
the facts; (3) and risk of loss through 
events outside the record of title which 
might defeat subsequent transfers. In 
the latter group are included creation of 
trust deeds, wills, land contracts, and 
other transfers which are not always re- 
corded in the public register. Others are 
the likelihood of unwarranted sales of 
real property in the course of the ad- 
ministration of trusts of all kinds, the 
possibility of tax claims arising from a 
remote evasion of taxes, transfers made 
by a husband where he failed to have his 
wife sign away her dower rights in 
the property, and numerous other types 
of risks such as those which have 


already been listed at an earlier point 
in this discusssion. 

While it is true that the first type of 
loss may be almost entirely eliminated 
by the establishment of an adequate 
title abstract “plant” and normally 
should be, there is still a residual of risk 
even there. For example, so far as the 
purchaser of title is concerned, if his 
later transfer of title disclosed an error 
in the record of facts of the title abstract 
company, he would have no automatic 
redress from the title company, but 
would have to show that there had been 
negligence on its part. If he held a 
title insurance policy, it would cover 
such a contingency automatically. 

The second type of risk, the matter of 
interpretation of the abstract, is clearly 
a type of risk which lends itself to the 
business of insurance since differences of 
opinion on this interpretation may 
arise. 

A third type of risk is one which might 
be avoided, but only to a slight degree, 
through the fact that the title abstract 
“plant” of the title insurance company 
would accumulate a great deal of in- 
formation of this sort concerning the 
property whose history it is keeping, 
and wherever encountered would take 
care of such claims legally at the time of 
property transfers, thus straightening 
out the title history. However, there 
would be an economic limit of expense 
for research work beyond which it 
would not pay to go in order to uncover 
all these remote and hidden possible 
claims. In all three types of risk there 
is plainly an insurable interest to the 
title holder. Moreover, it seems clear 
that a sound basis for writing insurance 
is present. The losses would be absorbed 
by the large volume of business, and in 
addition selection of risk is possible 
by means to be explained presently. 
This has been the basis for the rapid 
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development of the real estate title in- 
surance business in the United States. 

Regarding the nature of the risks 
covered by title insurance, it is neces- 
sary to explain further that the defects 
insured against are those actually in ex- 
istence at the time the policy is written, 
but not known at the time. No defect 
arising after the policy is written is in- 
sured by the policy, for it is assumed 
that such a contingency is not an in- 
surable risk. The holder of title, if it is a 
good title when he obtained it, is sup- 
posed to be able to protect himself from 
the development of defects in the title 
after that time. For example, he could 
not jeopardize his title by his own mis- 
conduct, such as an illicit companion- 
ship with a common law wife which re- 
sults in an illegitimate child and a con- 
sequent claim on the title in the event 
of his death, and still contemplate that 
title insurance would guard his legiti- 
mate family. Nor could he recover from 
title insurance because of inadvert- 
ance or ignorance on his part in the 
guardianship of his own interest in the 
title during his lifetime. These contin- 
gencies, by their very nature, are not 
insurable interests to the purchaser of 
title insurance, however much they may 
be to his heirs. 

Similarly, it is assumed that where 
the purchaser of title insurance is a 
mortgagor, the insurable interest is in 
the perfection of title as of the date of 
the title insurance. It is then up to the 
mortgagor to guard his own interest 
against possible actions on the part of 
the mortgagee which might conceivably 
develop claims against the title. In 


10A recent decision in relation to this subject is 
Sperling v. Title Guarantee & Trust Company, 236 
N. Y. S. 553, 227 App. Div. 5 (1929), a case which was 
decided in favor of the insured in the lower court but 
reversed in the Supreme Court on the grounds that it 
was specified in the title insurance contract that de- 
fects and encumbrances arising after the date of the 


order to guard themselves from such con- 
tingencies which in their nature are not 
insurable, title insurance companies spe- 
cifically limit their liability to defects in 
the title, or to contingencies militating 
against the marketability of title, or to 
liens or encumbrances on the title, which 
existed at the time the policy was writ- 
ten, although hidden. This limita- 
tion upon their liability has been ac- 
cepted as proper by the courts.!° Often- 
times, the ordinary layman is mystified 
by what appear to be contradictory de- 
cisions in some of these matters. For 
example, a hidden lien may have the 
appearance of arising after the date of 
the title policy and yet be ruled as hav- 
ing existed at the time of the title 
policy. A mechanic’s lien law usually 
provides that when a notice of a lien 
is filed, the lien shall relate back and 
attach as of the date of the commence- 
ment of the work, or as of the date of the 
first delivery of material for the building. 
Thus, if a policy is issued while a build- 
ing is under construction, there may be 
no mechanic’s lien on record, but after- 
ward such a lien may be filed, which will 
relate back to a time prior to the date of 
the policy." 


Characteristics of the Title Insurance 
Business 


Obviously, in searching title of con- 
tiguous properties one conveyancer may 
at the same time be duplicating the 
work of another from the point in the 
property’s history prior to the date of 
subdivision, and such duplication may 
occur many times over and at the same 
time for one large tract which had previ- 
ously been subdivided into numerous 
policy are not to be deemed covered. 

11 Enslow, Charles A., “Title Insurance”, 20 Lawyer 
and Banker 212 (1927). Also see in general a series of 
articles on the legal nature of title insurance by Hack- 
man, F. C., “Nature and Characteristics of Title In- 
surance”, 14 Lawyer and Banker 3, §2, 113, 178, 253 
(1912). 
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parcels. As the volume of conveyancing 
becomes greater, there comes a time 
when it is profitable to build up a central 
agency for such work and thus do away 
with this duplication of effort and ex- 
pense. For this purpose title abstract- 
ing corporations grew up, and they ac- 
cumulated a record which could be de- 
pended upon with relative assurance 
so far as the defects of record are con- 
cerned. In the course of time the power 
to organize such a business came to be 
vested in trust companies through state 
laws. The trust companies, ordinarily, 
combine title abstracting with title in- 
surance. 

The equipment of a title insurance 
company is a highly specialized one, and 
has been referred to as the “plant”. 
It consists of a transcription of all exist- 
ing records concerning the property 
within the field of the particular title 
insurance company, and additional in- 
formation which comes to light from 
time to time in the course of the com- 
pany’s services. 

This mass of material is arranged by 
property index systems according to the 
location of the property. All transfers 
relating to a particular plot of land are 
thus grouped, and the later transfers are 
recorded with reference to the original 
plot, showing how the larger plots came 
to be divided into building lots. Such 
records are voluminous for each property 
taken separately, but when the whole 
record is combined it is readily under- 
stood that the title history of large 
groups of urban lots is really the history 
of one large plot of land. Once that 
title is examined for one of these lots 
and an abstract made, the abstracting 
of title is likewise done for many other 
urban building sites down to the point 
in their history where they became sub- 
divided. 

Title abstracting is, therefore, a type 


of enterprise which is highly amenable 
to large-scale production methods. By 
operating on a large scale, much of the 
work of title abstracting which would be 
done over and over again by individual 
conveyancers comes to be a matter of 
record in the plant of the large-scale 
conveyancer. It is also a “natural” 
monoply, just as are the enterprises of 
furnishing telephone service, gas, elec- 
tricity, and other public utilities to the 
community. Once the plant of a title 
abstracting organization is built up for 
a given area, it constitutes an enormous 
advantage to the existing organization 
and stands as a great obstacle to the 
entry of competition into the field, be- 
cause of the great cost of building up a 
rival plant. The rise of a competitive 
enterprise is effectively deterred by the 
knowledge that the existing plant could 
reduce its selling price, while still mak- 
ing plenty of profit, but at the same time 
preventing profitable operation of a new 
concern until after a long period of plant 
accumulation. Furthermore, the ex- 
istence of a competing organization is by 
its very nature an economic waste, just 
as would be the duplication of telephone, 
water, or gas systems in the community. 

The services performed under the 
heads of title abstracting and examina- 
tion of title are essential to the main- 
tenance of marketability of real estate. 
Clearly, the interpretation of the public 
records and the classification of this ma- 
terial with reference to specific proper- 
ties greatly facilitate and at the same 
time safeguard the transfer of real estate. 
A similar end is served if the purchaser 
can secure some assurance against the 
hidden and unpredictable risks, which 
were described above as the second 
broad group, and which are presumably 
taken care of by title insurance. The 
need for a title guarantee is felt by the 
buyer since the courts will hold that the 
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abstracter is simply an agent to furnish 
the facts from the official record of 
title, without concern for their legal 
effects or their legal interpretation. 
Upon the facts furnished, the purchaser 
must determine for himself as to their 
sufficiency. For this purpose he may 
call in a lawyer to help him interpret the 
record, but this lawyer’s interpretation 
cannot be assumed by the buyer as a 
guarantee of the validity of the title. It 
is merely his best interpretation and may 
not in case of legal contest be upheld by 
the courts. So it now becomes evident 
that, if the prospective buyer can take 
care of these uncontrollable contin- 
gencies by some form of insurance, the 
mobility of real estate is greatly in- 
creased.” 

Thus it is clear that the ready avail- 
ability of a central plant, where the 
history of all real estate titles in a 
community may be quickly obtained 
and interpreted, gives a service vastly 
facilitating the transfer of real estate; 
and the combination of that function 
with insurance against the hidden risks 
threatening the validity of title is an 
essential addition to this service. It 
should be noted that the business of 
title insurance has not done away with 
conveyancing and examination of titles, 
but rather supplements those functions. 


Title Insurance on a National Scale 


As has been intimated already, there 
is a tendency in the case of some large 
title insurance companies to develop a 
national title insurance business, as 
against a title insurance business cover- 
ing only the area for which they have an 


12 Bethran, Alfred, “Title Insurance vs. Abstract or 
Certification of Title,” 17 Lawyer and Banker 222 (1924). 

18 McNeal, William H., “The Broad Scope of Title 
Insurance,” 17 Lawyer and Banker 157 (1924). Cf. 
Folsom, H. M., “A Reliable Guaranty of Titles,” 10 
Lawyer and Banker 44 (1917). 

4 National Bank v. Insurance Co., 95 U. S. 673 and 
Thompson v. Insurance Company, 136 U. S. 287, cited 





abstract plant. In view of the nature of 
the insurance business, this may be re- 
garded as an expected development, and 
one likely to continue. Smaller title in- 
surance companies could then “reinsure”’ 
with the larger metropolitan title in- 
surance companies to avoid extensive 
losses because of the impossibility of di- 
versification of risk where the local busi- 
ness covers only a small area. Such 
national title insurance business is done 
on the opinions of local lawyers as to 
abstracts of title made by local convey- 
ancers or conveyancing corporations.” 
Thus the local lawyers and conveyanc- 
ers act for title insurance in the selec- 
tion of risks as the local doctor does in 
examining for life insurance. 


The Attitude of the Courts 


In general, in the interpretation of the 
amount of protection a title policy- 
holder has, the courts have been liberal 
to the title policyholder, or the insured. 
The general doctrine in reference to in- 
surance as a whole is that where doubt 
exists it should be resolved in favor of the 
insured, on the grounds that the insurer 
draws up the insurance contract and 
after all the insured is purchasing in- 
surance.4 The exceptions and reserva- 
tions in the title policy limiting the lia- 
bility of the title insurance company are 
strictly construed to protect the insured. 
Most of the cases in the courts on title 
insurance during the past few years 
seem to have been decided in favor of the 
insured. In the Marandino case,” the 
title insurance company was held liable 
for an error in the description of the 
lot arising out of the fact that a city 


in an article by Morton J. Stevenson in 42 Central Law 
Journal 443. This doctrine was applied in 1895 to title 
insurance in Minnesota Title Insurance & Trust Co. 0. 
Drexel, circuit court of appeals, 8th circuit; and more 
recently in Marandino v. Lawyer’s Title Insurance Corp., 
159 S. E. 181 (1931). 


1b Supra, n. 14. 
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ordinance taking five feet off its frontage 
was disregarded, even though it was 
argued that the purchaser knew that 
the five feet were to be taken off. In 
another case it was decided that, when 
loss is suffered by the insured, he is en- 
titled to recover from the title insurance 
company the present value of the land 
rather than only the price which he paid 
for it..6 In another case, a man bought 
property on September 11, 1925 in 
Atlanta; the City notified him on Sep- 
tember 28, 1925 of an assessment due on 
account of an ordinance antedating his 
purchase of the property. He refused to 
pay and asked the trust company to pay 
because he held title insurance. It was 
carried to court and the title insurance 
company had to pay because it was held 
that the hidden assessment lien existed 
at the time its policy was written since 
the ordinance had been passed, although 
the property owners had not been noti- 
fied.” 

Title insurance usually includes the 
insurance of the marketability of title 
and this was strictly interpreted in favor 
of the insured in Montemarano v. Home 
Title Insurance Company,'® March 3, 
1932, where it was held that on a policy 
insuring against loss because of defects 
affecting marketability the insured is en- 
titled to recovery of actual loss and not 
merely nominal damages. In this case 
the loss was the difference between the 
price for which the owner contracted to 
sell the property and the price actually 
received after the defect had been cured; 
and this loss was declared to be within 
the terms of the policy insuring against 
loss or damage caused by title defect, 
although it seemed apparent that the 





16 Kentucky Title Co. v. Hail, 219 Ky. 256; 292 S. W. 
817 (1927). 

" Atlanta Title 8 Trust Company v. Inman, 155 S. E. 
364 (1930). 

18 180 N. Y. 241. 

19 Flockhart Foundry Co. v. Fidelity Union Trust Co., 


difference was the result of delay while 
general market values were falling rather 
than a direct result of the defect in title. 
In general, the courts declare that the 
value of the property at the time the 
insured is injured is effective and not the 
value of the property at the time the 
policy was written.!9 

To forestall many such losses, the 
title insurance companies try to get vari- 
ous minor imperfections cleared up be- 
fore the issue of title policies and this 
sometimes causes delay for which they 
have been ccriticized;?° particularly, 
since the courts have held that the re- 
fusal of a trust company to insure a 
title is accepted as evidence of lack of 
marketability of title, such delay might 
prove to be a serious matter." Other 
similar cases recently illustrating the 
strict interpretation of reservations and 
exceptions are Fones v. Southern Surety 
Company,” involving trouble with title 
caused by the act of an incompetent, 
and the Title Insurance Company of 
Richmond v. Industrial Bank of Rich- 
mond,* where the trouble arose over 
street assessments. 


Cost of Title Insurance 


It is very easy for misunderstanding 
to arise as to the nature and adequacy 
of the charges made by title insurance 
companies for title insurance policies; 
and this very largely because there is no 
known criterion upon which to base such 
charges. The consumer of the service 
cannot, as in life insurance, see calcula- 
tions as to what premium would be 
equitable to all concerned. Probably, 
the charges are made on the principle 
of “what the traffic will bear.” The 


102 N. J. L. 405 (1926). 

20McCabe, Joseph V., “The Value of Title In- 
surance,” 20 Lawyer and Banker 380 (1927). 

21 Flood v. von Marcard, supra n. 3. 

2 228 N. W. 98 (1928). 

% 157S.E.710 (1931). 
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critics say that the charges for title in- 
surance are “thoroughly unjust and so 
flagrantly excessive in cost as to be ab- 
surd.’”* And particularly is this true, 
say the critics, since “some title in- 
surance companies issue policies carry- 
ing exceedingly limited guarantees.’ 
The title insurance companies are also 
attacked for being monopolies and for 
dividing the competitive field and not 
competing with each other, according 
to the “ethics of the business.”’* 

The natural monopolistic characteris- 
tic of the business of title abstracting 


* Rogers, W. L., “Cost of Title Insurance,” 19 
Lawyer and Banker 339 (1926). 
% Higgins, E. C., “The Benefit of Title Insurance to 





and title insurance has already been dis- 
cussed, but there is no way to show that 
the premiums being charged by title in- 
surance companies are excessive because 
there are no statistics of losses or cost 
figures of any sort. As one writer says, 
“If such information exists, it is closely 
guarded and is not published.” It is 
probable that, if there were a truly com- 
petitive market for title insurance, we 
would have the development of the 
mutual principle as has been the case in 


recent years in casualty insurance. 


the Mortgage Man,” 20 Lawyer and Banker 84 (1927). 

% Rogers, W. L., op. cit.; see also Suddath, Frank, 
“Confidence vs. Capital,” 10 Lawyer and Banker 41 
(1917). 
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Utility Rate-Making in the Depression 


By JOSEPH C. SWIDLER 


HE oral opinion of Judge Evans,! 
speaking for a three-judge federal 


district court which refused to en- 
join the enforcement of an order of the 
Indiana Public Service Commission tem- 
porarily reducing the rates of the In- 
dianapolis Water Company, has aroused 
a great deal of discussion as to whether 
it is the depression-born forerunner of a 
line of cases reducing utility rates in 
conformity with the general decline in 
commodity costs, wages, and the income 
of industry. The opinion is a short one, 
but its rulings on valuation and rate 
of return are of greatest significance. 
It will be remembered that a few 
years ago, when prices were rising, the 
United States Supreme Court, in a case 
involving the same parties,’ held that 
rates based on a valuation of $15,260,- 
400 as of May 31, 1923 were confiscatory 
and that the fair value was “not less 
than $19,000,000.” The Commission’s 
valuation was based on average prices 
for the 10-year period ending with 1921. 
The majority opinion in the Supreme 


‘Court, written by Mr. Justice Butler, 


held that this was improper, that the 
higher prices prevailing in 1922 and 
1923 should have been considered; that 
even a value based on average prices 
for the 10-year period ending with 1923 
would have been too low; and that, 
“if the tendency or trend of prices is 
not definitely upward or downward and 
it does not appear probable that there 
will be a substantial change of prices’’, 
then the spot reproduction cost less de- 





1 Indianapolis Water Company v. McCardle, United 
States District Court, 2nd District, July 21, 1932. 

2 McCardle v. Indianapolis Water Company, 272 U. 
S. 400 (1926). 


preciation was “a fair measure of the 
value of the physical elements of the 
property.”? While the Court did not 
go so far as to say that spot reproduc- 
tion cost was the only test of value, the 
opinion was generally interpreted to 
mean that in a period of relatively 
stable prices spot reproduction cost 
must be given predominant, if not sole, 
consideration. 

The Commission, in reducing the 
rates of the company, followed the rule 
laid down by Mr. Justice Butler, and 
fixed the value of the Company’s 
property on the basis of spot reproduc- 
tion cost.‘ For the purpose of the order, 
the Commission fixed a tentative valu- 
ation of $21,182,252 by taking the 
minimum value of $19,000,000 fixed by 
the Supreme Court as of January 1, 
1924, adding additions of $5,455,600, 
deducting depreciation, and further de- 
ducting 17.5% from the prior value and 
22.15% from the cost of the additions, 
these percentages being taken from the 
testimony of a witness for the Company 
on the decline in water property con- 
struction costs since 1924. 


“The $19,000,000 valuation as of January 
I, 1924, would as of April, 1932, represent 
$16,180,000 and the net additions above re- 
ferred to would as of April 1932, represent a 
value of $5,455,600, making a total replace- 
ment cost as of April 1932, of $21,635,600, 
and from this subtracting depreciation in 
the sum of $517,348, leaving a replacement 
cost as of April, 1932, of $21,118,252.” 


The District Court, in its opinion 


3 McCardle v. Indianapolis Water Co., supra n. 2, 
atp.4II. - 

‘In re Indianapolis Water Company, No. 10911, 
Ind. P. S. Com., June 17, 1932. 

5 Idem. 





 f 
i | 
1 
| 
i} 
“it 








et ba ALO SE MO 








348 THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


refusing to enjoin enforcement of the 
order, seems to have used substan- 
tially the same method as the Commis- 
sion, and arrived at substantially the 
same conclusion. Judge Evans said: 


“We cannot, at this time, fix with mathe- 
matica! certainty and accuracy the exact 
value of that [the water company] property. 
But upon the showing before us, we think 
that twenty-one million two hundred and 
fifty thousand dollars is the sum which we 
will have to take. Of course, it is obvious 
that we reach this conclusion by taking 
nineteen million dollars as of January 1, 
1924, and discounting that sum by seven- 
teen per cent. Then the improvements 
that have been placed upon it since January 
I, 1924, have also got to be reduced by the 
difference between the cost price and the 
present value. It is on that assumption 
that we read the figure of twenty-one mil- 
— two hundred and fifty thousand dol- 
ars. 


It is noteworthy that the property 
here involved was a water plant, and 
hence that less of its property had been 
constructed under the higher post-war 
prices than would be the case with the 
property of other types of utilities, 
especially of electric companies. It is 
easy to see how catastrophic such a 
writing-off of value may be in its effect 
on companies whose capitalization is 
based on the price levels of the boom 
period. As will be seen, the application 
of the spot reproduction cost made in 
the instant case resulted in a value 
which was still much higher than the 
actual investment in the property; it 
remains true, nevertheless, that its 
strict application would bring the value 
of many utilities below the investment 
figure, and so much below capitaliza- 
tion as to reduce greatly or even elimin- 
ate common stock dividends, and per- 
haps to endanger interest or dividend 
payments on senior securities. During 
the period of high prices much was 
written about the technical difficulties 


in the application of the reproduction- 
cost rule, and about its unfairness to 
consumers. Only the depression was 
needed to complete the indictment by 
showing that the rule does not benefit 
even the utilities. Whether or not the 
rule is now strictly applied, the mere 
possibility of its application must have 
an adverse bearing on utility cfedit. 
Moreover, since declining prices are 
merely a phase of economic crises which 
decrease the purchasing power of con- 
sumers, the reproduction-cost rule oper- 
ates to decrease revenue per unit of pro- 
duct sold at the same time that the 
number of units itself declines. Thus 
utilities in times of depression are con- 
fronted with a double loss of revenue. 

Nor is the consumer greatly bene- 
fited by the rule in times of depression. 
While the mere threat of reduced rates 
will injure a utility’s credit, in order to 
benefit the consumer the threat must be 
carried out, which is another matter. 
If rates are reduced, the pressure on the 
company to pay dividends, perhaps in 
order to maintain the securities of a 
holding company, may lead to impair- 
ment of service, neglected maintenance, 
and failure to set aside adequate de- 
preciation reserves. Impaired credit 
may, in turn, eventually result in higher 
rates because of higher cost of capital. 
Of the effect on investors, particularly 
investors in junior and holding company 
securities, it is hardly necessary to 
speak. While it may be that a fixed 
rate-base could not altogether have pre- 
vented the issuance of securities based 
on inflated prices, a stable rate-base 
with revenue consequently fluctuating 
between much narrower limits than 
is now threatened, would undoubtedly 
have done much to stabilize the value 
and return of utility securities.® 


6The extensive -customer-ownership campaigns of 
Footnote 6 continued on page $49 
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It has sometimes been said that from 
the consumer’s point of view the adop- 
tion of an investment-cost rate-base 
was unwise in times of declining prices 
since the reproduction-cost rule would 
result in lower rates than would the ap- 
plication of the investment-cost rule; 
and that the consumer, having been 
compelled to suffer reproduction cost 
while the use of this measure forced 
the payment of higher rates, should 
insist on its retention when it would 
operate to bring valuations and rates 
below the level possible under the 
investment-cost rule. The illusory na- 
ture of the supposition underlying this 
statement—namely, that reproduction 
cost in its actual application will fall 
below prudent investment—is indicated 
by a comparison of the valuation 
of the Indianapolis Water Company 
on the two bases.’ In 1917 the Com- 
mission found that the cost of the 
Company’s plant was somewhat in ex- 
cess of $8,000,000, the exact amount 
of the excess not being disclosed. Let 
us assume the investment was $9,000,- 
ooo, and add thereto the capital addi- 
tions for the period from January 1, 
1917 to November 31, 1922 amounting 
to $1,639,146° and the additions for the 
period from January I, 1924 to the time 
of the Commission’s valuation in April 
1932, which aggregated $5,455,600. This 
leaves unaccounted for the additions 
for the 13-month period from De- 
cember I, 1922 to January I, 1924, 





Footnote 6 continued from page 348 

the utilities have created an extremely embarrassing 
problem for them, especially so far as preferred stock- 
holders are concerned. The passing of dividends on 
preferred stock in the hands of customers is highly de- 
structive to customer good will, and most utilities will 
exhaust every recourse before permitting such a de- 
fault. In fact, if not in law, preferred dividends may 
thus be treated very much like bond interest. 

TIt should be kept in mind that labor costs, which 
account for a large part of utility construction costs, 
do not decline as rapidly as the cost of material. 

8 In re Indianapolis Water Co., No. 1400, P. U. R. 


which we may assume for our purposes 
to have been $1,000,000. The total of 
these figures is only $17,094,746, which 
is $4,023,502 less than the value found 
by the Commission and $4,145,254 less 
than that found by the Court. It would 
require a further writing-off of almost 
20% of the value found by the Court 
in order to make the reproduction-cost 
figure approximate the amount of the 
investment. If we assume only average 
additions for the December 1, 1922 to 
January 1, 1924 period," and take the 
value as of 1917 at $8,000,000 instead 
of $9,000,000, the Court’s value is 
higher than investment cost by ap- 
proximately $5,600,000, or more than 
26%. These percentages would prob- 
ably be somewhat less in the case of 
electric utilities, and perhaps somewhat 
more in the case of railroads and street 
railways.’ Of course, the whole of the 
difference is not attributable to dif- 
ferences in price levels; probably the 
greater part arises from the inclusion of 
intangibles, such as going value, in the 
reproduction cost estimate. 

Equally significant as the Court’s 
ruling on valuation is its ruling on rate 
of return. Here again we must refer back 
to the Supreme Court’s decision in the 
earlier case. The Commission had al- 
lowed a return of 7% on the valuation 
which the Court found to be confisca- 
tory. On appeal, however, the Commis- 
sion and the City introduced evidence 
for the purpose of justifying a lower 
1917 E 557, 619 (Ind. P. S. Com.). The Commission’s 
rather complete tabulation of known historical costs 
aggregated somewhat less than $8,000,000. 

9 As reported in Jn re Indianapolis Water Co., No. 
6613 (1917), P. U. R. 1923 D 29 (Ind. P. S. Com.). 

10 The average additions for the 170 months reported 
by the Commission were approximately $41,735 per 
month. Applying this average to the 13-month gap re- 
sults in a figure of $542,555. The $1,000,000 estimate, 
therefore, seems ample. 

11 See note 10, supra. 


*12Unless the obsolescence factor were given great 
weight in valuing the street railways. 
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rate of return. The Court dismissed the 
contention in the following language: 


“Appellants offered a study by Mr. E. W. 
Bemis of the rates of yield to investors on 
certain public utility bonds. He took into 
account 524 flotations put out at different 
times between July, 1921, and February 
1924, inclusive. The average yield in the 
last six months of 1921 was 7.33 per cent 
and in February, 1924, 6.11 per cent. The 
trend was not downward throughout the 
whole period. It was upward from the last 
half <s gea through all of 1923. And he 
testified that there should be added .4 of 1 
per cent to cover brokerage. It is obvious 
that rates of yield on investments in bonds 
plus brokerage is substantially less than the 
rate of return required to constitute just 
compensation for the use of properties in the 
public service. Bonds rarely constitute the 
source of all the money required to finance 

ublic utilities. And investors insist on 


igher yields on stock than current rates of ° 


interest on bonds. Obviously, the cost of 
money to finance the whole enterprise is not 
measured by interest rates plus brokerage 
on bonds floated for only a part of the in- 
vestment. The evidence is more than suf- 
ficient to sustain the rate of 7 per cent 
found by the Commission. And recent de- 
cisions support a higher rate of return.” 


While average bond yields were thus 
held not to be the criterion of fair re- 
turn, the reason given was that bond 
yields were too low. It is clear from this 
quotation that, normally, fair return 
must exceed bond interest and broker- 
age expense.“ Both the Commission 
and the District Court held that under 
present conditions a 6% return was non- 
confiscatory; yet neither the Commis- 
sion nor the Court in approving a 6% 
return considered changes in the cost 
of bond or other money, and it is com- 
mon knowledge that there has been no 
such decrease in the cost as would 
justify this decrease in the return. The 


18 Supra, n. 2, at p. 419. 

M4 See also United Rys. & Electric Co. v. West, 280 
U. S. 234 (1930). 

6 Supra, note 1. 

16 Galveston Electric Co. v. Galveston, 258 U. S. 388, 


Commission’s action was based on the 
Company’s strong financial position and 
the effect of the depression in reducing 
the income of consumers. The Court 
only said: ‘We have concluded that a 
rate of return of six per cent, under the 
conditions existing today, would not be 
confiscatory.”" The Court, unfortun- 
ately, did not specify the conditions to 
which it referred; the phrase seems to 
have been used generally to cover the 
various economic aspects of the depres- 
sion. There can be little doubt that the 
decline in consumers’ income, on which 
the Commission had dwelt at some 
length, was one of the principal factors 
considered. 


The mere fact that 7% had once been 
held to be a minimum return is, of course, 
no guarantee against a decrease under 
changed conditions. The Supreme 
Court has held that a rate of return 
valid when adopted may later become 
confiscatory, just as a rate confiscatory 
when adopted may become valid through 
a change in conditions.'* In the United 
Railways case!” the Court held that the 
general conditions attendant upon a 
period of inflation justify an increased 
return. The Court then said: 


“What is a fair return... cannot be 
settled by invoking decisions of this court 
made years ago based upon conditions 
radically different from those which prevail 
today. The problem is one to be tested 
primarily by present day conditions. An- 
nual returns upon capital and enterprise, 
like wages of employes, cost of maintenance 
and related expenses, have materially in- 
creased the country over. This is common 
knowledge. A rate of return upon capital 
invested in street railway lines and other 
public utilities which might have been 
proper a few years ago no longer furnishes 


400 (1922); Newton v. Consolidated Gas Company; 
258 U. S. 165 (1922); Chastleton Corp. v. Sinclair; 
264 U. S. 543, 547, 548 (1924); United Railways 3 
Electric Company v. West, note 14, supra. 


17 Supra, note 14. 
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a safe criterion either for the present or the 
future.” 

It is likewise common knowledge that 
in the present period of deflation “an- 
nual returns upon capital and enter- 
prise, like wages of employes, cost of 
maintenance and related expenses” have 
dropped sharply, and if these are the 
conditions alluded to by Judge Evans, 
the Court’s decree would seem to be 
founded upon good precedent. Unfortu- 
nately, a rate of return based on these 
conditions may not meet the test of 
supplying a sufficient surplus over the 
cost of money, nor of attracting new 
capital.1® Especially is .this true when 
we consider that the same factors 
justifying a lower rate of return likewise 
result in a lower reproduction cost, so 
that the rate-base and the rate of re- 
turn shrink together. 

The conflict in the various standards 
of fair return is essentially attributable 





18 Although the demand for utility services other 
than transportation has remained remarkably stable 
during the depression, there has been some decline, 
resulting in unused plant capacity which would, for 


to the fact that certain costs are much 
more rigid than others so that tests 
based on the cost of money, a relatively 
rigid cost, will in a period of falling prices 
conflict with tests based on the cost of 
materials and. labor, which fluctuate 
widely with changes in general economic 
conditions. In more prosperous periods 
the standards do not necessarily con- 
flict, since they determine only minimum 
returns, and the return may be fixed at 
a point above that required by any of 
the tests. In times of depression, how- 
ever, there is no such easy solution of 
the problem; if two standards con- 
flict, one or the other must be held to be 
controlling. Like the reproduction- 
cost rules in valuation, our present 
standards of fair return will not work in 
a depression. The problem of revising 
those standards to eliminate conflict 
is one which the Supreme Court may 
now have to face. 





many companies, obviate the necessity of raising new 
capital except for refunding and replacements. Doubt- 
less the cost-of-capital test would be academic when 
applied to a number of such companies. 











The Legai Status of Boards of Zoning Appeals 


By VIRGIL D. COVER 


Purposes of the Zoning Board 
of Appeals 


dinances the board of appeals has 

come to be an indispensable device. 
The framers of the New York City or- 
dinance which was adopted in 1916 
recognized the necessity of such a 
board and provided for it in the or- 
dinance. Although the board was at 
first declared illegal because the zoning 
enabling act of New York State did not 
provide for it, that act was amended 
in order to give it legal standing. 

The need for a board of appeals 
arises because zoning laws are uniform 
in application; they deal not with each 
particular lot but with all lots in each 
of the prescribed zones. Consequently, 
many cases arise in which a zoning regu- 
lation is unduly burdensome to an in- 
dividual and the owner cannot follow 
the provisions without being subjected 
to unreasonable or almost impossible 
requirements. On the whole, the regula- 
tions are prescribed to bring the greatest 
possible benefit to a group of owners but 
in some cases no amount of carein draw- 
ing the law can avert injustice to par- 
ticular owners. If lots are not uniform 
in size and shape, forcing the owner of an 
odd-shaped lot to follow the setback re- 
quirements might result in leaving the 
lot unutilized; if an area is zoned for a 
high-class use, when nearby existing 
structures are decidedly low-class, strict 
enforcement of the ordinance would 
operate to the detriment of the owners 
of that property. 

The avoidance of hardship in such 
cases involves power on the part of the 
board of appeals to vary the ordinance 


I’ the application of zoning or- 


within limits. Such varying power has 
also the effect of preserving the ordi- 
nance by lendingita necessary flexibility. 
Thus in its double function of prevent- 
ing unreasonable hardship and preserv- 
ing the spirit of the ordinance the board 
of appeals has been called the “‘safety 
valve” of zoning. It is pertinent, there- 
fore, to consider briefly under what cir- 
cumstances and within what limits these 
two functions may be performed. 

Avoidance of Hardship. The impor- 
tance of boards of appeals in providing 
the necessary machinery for avoidance 
of hardship under the operation of a uni- 
form zoning rule is recognized in the 
Standard State Zoning Enabling Act. 
That act suggests that the local legis- 
lative body provide for the appointment 
of a board of adjustment, 


“and in the regulations and restrictions 
adopted pursuant to the authority of this 
act may provide that the said board of ad- 
justment, may, in appropriate cases, and 
subject to appropriate conditions and safe- 
guards, make special exceptions to the terms 
of the ordinance in harmony with general or 
specific rules... ”! 


In accordance with similar provisions in 
the various state enabling acts, boards of 
appeals have been appointed to interpret 
the terms of the zoning ordinance and to 
make exceptions reasonably consistent 
with the general welfare, so that no 
property owner will suffer unnecessary 
hardship by being compelled to adhere 
to a rigid set of rules governing the use 
of his property. 

Z. Pecuniary Hardship Not a Lawful 
Ground forV ariance. In making variations 

14 Standard State Zoning Enabling Act, Advisory 


Commission on Zoning, Department of Commerce, 
Washington, D. C., p. 9. 
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with the purpose of avoiding prac- 
tical difficulties or unnecessary hard- 
ships, the board of appeals is subject 
to an oft-pronounced principle that the 
ordinance may not be varied with benefit 
to a single property owner as the sole 
justification. This principle was set forth 
definitely by the Supreme Court of 
Illinois in Welton v. Hamilton?  Al- 
though no reasons for the variance were 
set forth in the board’s record, the court 
indicated it felt the reason was the pos- 
sibility of greater profit if the variance 
were made. The court stated: 


“The mere fact that the owner of a particular 
piece of property can make more money out 
of it if permitted to disregard the ordinance 
instead of being required to comply with it, 
is neither a difficulty or hardship authorizing 
the board of appeals to permit such owner to 
disregard the ordinance so far as it interferes 
with his plans for a more profitable use, and 
the legislature was without power to author- 
ize an administrative board to grant such 
permission.” 


This principle had been set forth 
previously in Matter of Stillman v. 
Board of Standards and Appeals of New 
York. The board had granted a variance 
to a property owner allowing the erec- 
tion of an office building in a residential 
district. In declaring the exercise of 
such power invalid, the court pointed out 
that the board could not vary a zoning 
resolution simply because it would be 
advantageous to a single property owner. 


“It may vary where there are practical diffi- 
culties in the way of carrying out the strict 
letter of the provisions so that the public 
health, safety, and general welfare may be 
secured and substantial justice done. These 
are the only criteria by which it can make its 


2176 N. E. 333; 344 Ill. App. 82 (1931). For further 
discussion of this point see p. 361 below. 

3025 N. Y. S. 402; 222 App. Div. 19 (1927). 

4 Many other cases are found upholding this rule. In 
People ex rel Fordham Manor Reformed Church v. Walsh, 
244 N. Y. 280 (1927), the court upheld the board in re- 
fusing a permit for a filling station in a residential dis- 
trict as the land could profitably be used for permitted 


decision. Whether the property is more 


suitable for a forbidden use than for a per-. 


mitted one is immaterial. Thus, the property 
in the instant case was purchased as re- 
stricted property. It clearly appears that it 
has not depreciated in value. Unquestion- 
ably a large profit would come to the owner 
if the restriction were removed, but it does 
not follow that he loses unjustly if it is not 
removed.’” 

2. Modifications of the Rule. However, 
application of the rule that pecuniary 
hardship is not a lawful ground for vari- 
ance cannot be carried to the extent 
that an owner is deprived of all bene- 
ficial use of his property. This rule can- 
not be taken to the extreme without en- 
countering the constitutional prohibi- 
tion of confiscation of property without 
due process of law. This leads to the 
question of how far property owners are 
forced to bear pecuniary hardships by 
zoning regulation before the hardship 
becomes unreasonable. Does reduced in- 
come, and consequently reduced value, 
ever constitute a ground for a variance? 

In Sundlin v. Zoning Board of Review’ 
the court held that to compel the land- 
owner to comply with the zoning ordi- 
nance would deprive him of all beneficial 
use of his property. The land next to 
the petitioner’s property was zoned for 
business while the petitioner’s property 
was in a residential zone. The neighbor- 
hood was changing rapidly to a business 
locality and heavy traffic passed the 
property. The owner asked a variance 
to allow him to establish a filling station 
but the board of appeals refused. The 
court described the business character 
of the district and said: 


uses. In Pounds v. Board of Appeals, 223 N. Y.S. 459; 
223 App. Div. 861 (1927), a violation of the area pro- 
visions was not allowed because of possible larger in- 
come. Other similar cases include: Appeal of Funge, 
89 Pa. Sup. Ct. 548 (1927); R. B. Construction Co. v. 
Fackson, 152 Md. 671 (1927); Broadway Corporation v. 
Board of New York, 232 N. Y. S. 266 (1928); People 
ex rel Werner v. Walsh, 209 N. Y. S. 454 (1925). 


5145 Atl. 451; 50 R. I. 108 (1929). 
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“The enjoyment of property is derived from 
its use. 
property aside from its control and use and 
upon its use depends its value . . . We are 
satisfied from the evidence that the section 
of Broadway under consideration is no longer 
a desirable residential section and that the 
building of a one- or two-family residence 
would result in financial loss . . . It must be 
assumed that it was the intention of the 
legislature and the ordinance makers that 
the board of review should so administer the 
ordinance as not illegally to deprive the 
owner of the beneficial use of his land.’ 


In analyzing the cases to determine 
the relative importance of the two con- 
siderations which flow from a strict en- 
forcement of the regulations,—namely, 
pecuniary hardship and social advantage 
—several conclusions may be reached. 
On the one extreme, an owner may not 
be deprived of all beneficial use of his 
property, but even in cases upholding 
this rule the courts attempt to de- 
termine whether the public health, 
safety, morals, and general welfare can 
be preserved. On the other extreme, the 
fact that an owner is deprived of some 
pecuniary advantage does not constitute 
a ground for a variance. In such cases 
the court usually indicates other uses 
than the desired one to which the 
property may be put and profitably 
utilized. Between these two extremes 
are those cases in which the courts 
justify variances which do not run di- 
rectly counter to the regulations but 
which do allow of their relaxation. The 
significant point in the majority of such 
cases, is that, although a pecuniary ad- 


6 In other cases the courts have refused to uphold a 
strict application of the zoning law if the effect is to take 
the beneficial use of the property. In East Providence 
Mills . Zoning Board of Review of Town of East Provi- 
dence, 155 Atl. 531 (1931), a mill company bought lots 
adjoining its property for extension purposes. The 
zoning ordinance was then passed and the lots were 
placed in a residential district. The court admitted 
that some incidental loss is unavoidable but in this case 
the land was most suitable for the purpose for which the 
mill company intended to use it. An unnecessary bur- 


There can be no conception of 


vantage is given, it is seldom used as a 
justification for the variance. The justi- 
fication is usually found in the fact that 
the variance will operate to the advan- 
tage of the surrounding property. 

Preservation of the Ordinance. The 
other important function of boards of 
appeals is to preserve the validity of the 
ordinance as a whole. If such a board 
were not provided, those property own- 
ers who felt the law was unreasonable 
would be forced to attack it in the courts. 
A successful attack on the constitution- 
ality of the ordinance in its application 
to the exceptional owner wouid result in 
suspending operation of that partic- 
ular provision not only as regards the 
aggrieved owner but as regards all other 
owners affected by that regulation. 
Numerous declarations of the unconsti- 
tutionality of particular provisions would 
cause the gradual disintegration of the 
entire ordinance and with this disinte- 
gration the eventual downfall of an im- 
portant means of guiding urban develop- 
ment. 

I. Granting of Permits with Conditions 
Imposed. One way in which boards of 
appeals ward off attacks on the ordinance 
is to allow a variance in the ordinance 
but at the same time to safeguard the 
character of the district by imposing 
special conditions. In prescribing these 
conditions the board may not set up any 
conditions of an aesthetic nature, for 
such a ground has not yet been held to 
be a proper basis of zoning.’ 

However, permits may be granted 
under conditions with certain other pur- 
poses in mind. In Riverside St. Clair 


den was thus thrown on the owner. McCabe v. Zoning 


Board of Review, 148 Atl. 601 (1930), was a similar case. 

7In Soho Park and Land Co. v. Town of Belleville, 
142 Atl. 548; 6N.J.M. R. 683 (1928),the board granted 
a permit for a factory in a higher-use district if certain 
sides of the building be of a prescribed architecture and 
if trees were planted along the line of the lot. These 
conditions were held invalid. 
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Corporation v. Walsh® the board allowed 
the construction of a public garage 
which would extend more than 25 feet 
into a residential district if its construc- 
tion conformed to conditions which 
were evidently intended to safeguard 
the character of the more restricted dis- 
trict. The board provided the building 
must be of fireproof material, the en- 
trance must be on a certain frontage, the 
exterior of the walls on the street fronts 
must be finished with light-colored face 
brick with architectural terra cotta or 
stone trimmings, there must be no adver- 
tising signs, and the gasoline storage 
tanks must be restricted to a remote 
place.® 

The granting of permits under con- 
ditions, if exercised with care, should 
prove a valuable aid in exercising the 
varying power. Without it a great 
many allowable permits would be re- 
jected even though they were not clearly 
unreasonable. In using the power, how- 
ever, care must be taken that the objects 
sought to be accomplished are legitimate 
and within the bounds of “the public 
health, safety, morals, and general wel- 
fare.” 

2. Congestion a Proper Consideration. 
The ordinance is also protected from 
attacks of unconstitutionality when 
variances are designed to eliminate ex- 
isting congestion or to prevent possible 
congestion of the streets. A strict appli- 
cation of the ordinance which would pro- 
mote congestion would prevent the ac- 
complishment of one of the purposes for 
which zoning is intended and in these 





$228 N. Y. S. 88; 131 Misc. 653 (1928). 

9In St. Patrick’s Church Corporation v. Daniels, 154 
Atl. 343; 113 Conn. 132 (1931), a constantly increasing 
need in a business zone for parking space outside the 
highway limits was recognized and a permit was granted 
on condition that a fence be erected separating the prop- 
erty from the adjoining school property; that all ad- 
vertising on the wall adjoining this property be removed, 
the wall painted, and no other advertising placed on the 


cases the board of appeals is again a use- 
ful device. In Crystal Holding Corpora- 
tion v. Town of Westfeld© the board was 
upheld in refusing a permit for an apart- 
ment house in a district in which apart- 
ments were forbidden. Evidence sup- 
ported the finding of the board that the 
erection of an apartment house would 
tend to congest traffic further at an 
already dangerous point, and would 
greatly add to the peril to school children 
who were obliged to pass that way. On 
the other side of the question, elimina- 
tion of congestion was an acceptable 
ground for a variance in the case of 
Vesellv. Walsh™ A permit was granted 
for a garage in the heart of the down- 
town theater and shopping district, im- 
mediately adjoining the largest theater, 
because an absence of parking facilities 
made a congested center at this point.” 

The board of appeals is created, there- 
fore, to act in those cases where a uni- 
form law is found to operate unfairly 
and is given power to vary the ordinance 
in order to avoid practical difficulty or 
unreasonable hardship. But any such 
variation or interpretation by the board 
of appeals must be reasonable and con- 
sistent with public policy as expressed 
in the ordinance. In other words, ad- 
justment of the uniform rule to particu- 
lar cases must be accomplished without 
destroying the spirit of the ordinance. 
Some degree of flexibility has been shown 
to be justified but no wholesale change 
will be countenanced by the courts. 

3. Border-line Cases. At times the 
board is called upon to act in what 
might be termed “‘border-line” cases in 


wall at any time. In addition, the station was to be 
kept in a manner satisfactory to the board at all times. 
Also Reed v. Board of Standards and Appeals, 243 
N. Y. S. 263; 230 App. Div. 21 (1930). 

10 147 Atl. 916 (1929). : 

11 943 N. Y. S. 518 (1928). 

2 Also St. Patrick's Church Corporation v. Daniels, 
Supra, n. 9. 
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which the property owner wishes to 
use a lot just inside the more restricted 
district for a less restricted use or to 
comply merely with the area or height 
requirements of the less restricted dis- 
trict. Such a case was that of In re 
Gilfillan’s Permit. The petitioner op- 
erated a lumber yard on a lot which was 
in both residential and business dis- 
tricts. The land in the residence zone 
was used for storing lumber and the 
petitioner asked to be allowed to build 
a cement block shed to house lumber and 
other supplies. The board refused. The 
court felt erection of the building would 
lessen the fire hazard, eliminate the 
gathering of undesirable persons, con- 
duce to the health of the community, 
and enhance the value and attractiveness 
of the surrounding property. This was 
thought to be an illustration of the class 
of cases in which the board of appeals 
should allow an exception. 

A case which is similar in some re- 
spects is that of East Providence Mills v. 
Zoning Board of Review of Town of East 
Providence.* A mill company had 
bought some land adjoining the mill 
before adoption of the zoning ordinance. 
Later, the ordinance was passed placing 
the lots in a residential district, thereby 
depriving the mill company of the use of 
the lots for purposes of extension. An 
appeal was made to the board but was 
not granted. The court felt that under 
the circumstances a strict enforcement 
of the ordinance would result in unneces- 
sary hardship to the mill company and 
to decide to the contrary would deprive 
the company of the opportunity of de- 
voting the property to its “natural use.” 

13 140 Atl. 136; 291 Pa. 358 (1927). 

M4 Supra n. 6. 

46 In the case of In re Blockholding Co., 253 N. Y. S. 
321; 141 Misc. 818 (1931), the court refused to allow 
the extension of an apartment house, which would 
cover a plot 100 feet square, into the restricted resi- 


dential zone, on the ground that such a structure would 
constitute an abrogation of the purpose of the ordinance. 


Constitutionality of the Board of Appeals 


Boards of appeals often consider cases 
in which a satisfactory solution seems 
almost impossible but generally they 
have carried on their work in a satisfac- 
tory manner. 


“So successful has been the work of the 
Chicago Board of Appeals at compromising 
claims with the parties concerned, and at 
adjusting rival claims that no cases involving 
the decisions of this board have been re- 
viewed by an appellate court or certiorari 
. . . Of the 1,869 cases which have been de- 
cided by the Chicago Board of Appeals, 
only 29 have been appealed.’”® 


But this success of the Chicago Board 
of Appeals, which was established in 
1923, has recently been marred by the 
case of Welton v. Hamilton" in which the 
“safety valve” aspect of the board has, 
in effect, been done away with. The 40 
East Oak Street Building Corporation of 
Chicago proposed to construct an apart- 
ment hotel 214 feet high on an alley ina 
district in which the alley line height 
limit was 72 feet. The owners petitioned 
the Commissioner of Building for a per- 
mit and were refused. They then turned 
to the board of appeals, which ruled 
against the Building Commissioner, de- 
claring, “... there is unnecessary 
hardship in the way of carrying out the 
strict letter of the zoning ordinance, and 
the spirit of the ordinance may be ob- 
served, public safety and welfare secured 
and substantial justice done by permit- 
ting the erection of the proposed build- 
ing.” The case was carried to the Illinois 
Supreme Court and was first decided in 
November, 1929. A_ rehearing was 
Likewise, in Werblin v. Wigton, 153 Atl. 103 (1931), 
the court upheld the board in denying an application 
for a grocery store in a residential zone even though the 
less restricted zone was across the street. See also 
Thayer v. Board of Appeals of City of Hartford, 157 Atl. 


273 (1932). 
16 Baker, N. F., The Legal Aspects of Zoning (Chicago: 


University of Chicago Press, 1927), p. 86. 
17 Supra n. 2. 
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granted and the final decision was 
rendered by the court in June, 1931. 

In its decision the Supreme Court de- 
clared that the power given to the board 
was an unconstitutional delegation of 
legislative power because no standard of 
sufficient definiteness was set up to guide 
the board and, since standards were 
lacking, the board had uncontrolled dis- 
cretion. Asa result of this decision the 
situation is none too encouraging for the 
continued effectiveness of the board of 
appeals as a means of administering a 
uniform law in the interests of sub- 
stantial justice. If the decision in this 
case operates to reduce the power of the 
board, as seems likely, then apparently 
the only power remaining with the board 
is to rule as to the correctness or incor- 
rectness with which the building inspec- 
tor has interpreted the ordinance and to 
affirm or overrule his order or decision. 
Although the court specifically stated 
that, “‘ . . . while the creation of the 
board of appeals is not shown to be 
invalid it is without authority to vary or 
modify the regulations or the provisions 
of the ordinance,” stripping the board 
of its powers, as indicated in the latter 
part of the quotation, operates almost as 
disastrously as though the board were 
declared to be invalid. The case was 
similar in many respects to others which 
have come before the courts but in 
which the decisions have not been so 
far-reaching in their effects. The ground 
of attack in this case was similar to that 
in preceding cases and, although the 
defense was also similar, the court 
reached an entirely different conclusion. 
The difference in attitude of the Illinois 
Supreme Court in Welton v. Hamilton 
may be pointed out most clearly by a 
review of representative court cases 
which have involved similar questions. 





18 152 Md. 671 (1927). 
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The constitutionality of the board of 
appeals is most often attacked on the 
ground that the authority granted to it 
constitutes a delegation of legislative 
power. The attention of the courts in 
such cases is directed to a consideration 
of the language of the law providing for 
the board of appeals. If the provision 
defining the board’s power is framed in 
such indefinite language that the board, 
in applying the law, must set up supple- 
mentary rules of its own, a delegation of 
legislative power is said to result from 
the law. 

Such an attack was contained in the 
case of R. B. Construction Co. v. Fack- 
son.'8 The contention was that the ordi- 
nance was rendered invalid by its pro- 
vision authorizing the board of appeals 
to vary or modify any of its regulations 
where there were practical difficulties or 
unnecessary hardships in the way of its 
strict enforcement, the expressed pur- 
pose being, however, to preserve the 
spirit of the ordinance. This was charac- 
terized as an unconstitutional delegation 
of legislative power, because it did not 
provide a sufficiently definite standard 
by which the board might be guided in 
exercising its power to vary. The stand- 
ard was “preservation of the spirit of the 
ordinance”, but those attacking the 
board’s power maintained that such a 
standard left so much to the board’s 
discretion as to make its power a law- 
making rather than an administrative 
power. In reaching its decision, the 
Maryland court cited Goldman v. Crow- 
ther,!® one of its previous cases, in which 
it had stated: 


“It does not necessarily follow that because 
the standard and rules provided to control 
the exercise of the discretion vested in the 
board in passing upon the uses of property 
are too indefinite, that they are insufficient 





19128 Atl. 50; 147 Md. 282 (1925). 
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to limit and control that discretion when 
applied to the location and construction of 
buildings.” 

In the present case, the court clearly in- 
dicated that it felt there was no delega- 
tion of legislative power, in spite of the 
rather indefinite standard: 


“The power of modification which the or- 
dinance confers upon the board of appeals in 
regard to the provision for side yards is to 
vary the dimensions of the specified areas 
only so far as may be necessary because of 
practical difficulties or unnecessary hard- 
ships... It is a limited discretion and 
plainly essential to the practical application 
of the plan prescribed. There is no invalidity 
in such a delegation of administrative au- 
thority.” 
The constitutionality of the board was 
attacked in Spencer-Sturla Co. v. City of 
Memphis" and, as in the above case, 
the Tennessee court was not convinced 
that the ordinance contained a delega- 
tion of legislative power. The board was 
authorized to interpret the provisions of 
the ordinance in harmony with its funda- 
mental purpose and intent. The court 
stated: 
“The provisions of such an ordinance au- 
thorizing an administrative board to permit 
departures from the requirements of the 
ordinance have been held to constitute an 
unconstitutional delegation of legislative 
power when no sufficient measure or guide 
for the action of the administrative board is 
fixed in the ordinance. In the present case 
the administrative board is required to fol- 
low the ‘fundamental purpose and intent’ of 
the ordinance in every instance, and the 
board. is not given such discretion as will 
amount to a delegation of legislative power 
of the city government.” 


In the above three cases the courts 
were satisfied with an indefinite state- 
ment and held that the power to vary, 
where there were “‘practical difficulties” 
or “unnecessary hardships, so that the 
spirit of the ordinance might be pre- 


20 R. B. Construction Co. v. Fackson, supra, n. 18. 
2155 Tenn. 70 (1927). 





served,” was a “limited discretion” and 
not a delegation of legislative authority, 
In so far as the board carried out its 
duties in harmony with this “funda- 
mental purpose and intent” it was fol- 
lowing a standard which was definite 
and the power to do so was not an un- 
limited authority. Its action would be 
invalid if it so varied the ordinance that 
its exercise of power would be a “law- 
making” action but all the court could 
do in reviewing such a case would be to 
throw aside the particular decision at 
hand. 

However, in the case of Welton v. Hamil- 
ton,” decided in June, 1931, the Illinois 
Supreme Court refused to accept a 
similar standard as definite enough and 
declared the power delegated to the 
Chicago Board of Appeals to be a law- 
making rather than an administrative 
power and therefore unconstitutional. 
Likewise, in Taylor v. Moore® the court 
felt that the standard set was too vague 
and indefinite and, though it admitted 
that exercise of discretion was necessary 
to a certain extent for the proper ad- 
ministration of a zoning ordinance, this 
was feasible only when some standard or 
basis for such discretion and judgment 
was provided. 

These different attitudes on the part 
of the different state supreme courts 
have evolved in spite of the similarity in 
the language of the laws setting up 
boards of appeals. What has been satis- 
factory to the courts in one state has 
not been so to those in another. The 
provision in the Illinois Zoning Law 
(1923) reads: 

“Where there are practical difficulties or un- 
necessary hardships in the way of carrying 
out the strict letter of such ordinance, the 


board of appeals shall have the power in 
passing upon appeals, to vary or modify the 


2 Supra n. 2. 
3154 Atl. 799; 303 Pa. 469 (1931). 
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application of any of the regulations or pro- 
visions of such ordinance relating to the use, 
construction or alteration of buildings or 
structures or the use of land, so that the 
spirit of the ordinance shall be observed, 
public safety and welfare secured, and sub- 
stantial justice done.” 


In the Welton v. Hamilton case the 
Illinois court apparently gave great 
weight to the contention of the appel- 
lants that the board of appeals had au- 
thority “to determine and vary the ap- 
plication of the zoning ordinance without 
restriction,” and that the zoning or- 
dinance ‘‘contains no general or specific 
rules in accordance with which the board 
of appeals may determine and vary the 
application of the ordinance.” The court 
said: 


“The varying or modifying power is an un- 
constitutional delegation of legislative power 
... The statute gives no direction, fur- 
nishes no rule, and provides no standard 
for determining what are practical diffi- 
culties and unnecessary hardships which 
justify setting aside the provisions of the 
ordinance and varying or modifying their 
application but leaves those questions to be 
determined by the unguided and unlimited 
discretion of the board. ‘Practical difficul- 
ties’ and ‘unnecessary hardships’ are not 
well-defined and understood terms having a 
specific meaning which would enable an 
average person of ordinary intelligence to 
apply the tests of ‘practical difficulty’ or 
‘unnecessary hardship’ to any particular 


. case ... Practical difficulties and unneces- 


sary hardships, under this statute are what- 
ever conditions the board ot appeals decides 
to be such difficulty and hardship.” 


Thus the standard heretofore ac- 
cepted has been thrown aside, at least 
as far as boards of appeals in Illinois are 
concerned. What will be the results of 
the decision? As the board now stands 
its power is done away with; unless 
some satisfactory standard can be set up 
for the board’s guidance, one may expect 
to see the disintegration of the ordinance 





% TIlinois Laws 1923, H. B. No. 478, p. 268. 


ZONING BOARDS OF APPEAL 359 


by court nullification of individual pro- 
visions, which was the very thing the 
board was first devised to avoid. 

Another effect is that it will do away 
with the possibility of applying common 
sense in administering the uniform zon- 
ing law. The board was not designated 
as a legislative body; it was not given 
power to amend the ordinance, but only 
to vary its provisions in order to elim- 
inate practical difficulties or unnecessary 
hardships in particular instances. There 
can be no question as to the desirability 
of such a board with varying power, but 
the insistence by the court on definite 
standards by which the board will be 
guided necessarily raises the question as 
to the possibility of setting up such 
standards as will be broad enough to 
allow an application of common sense 
and still be acceptable to the court. If 
this cannot be done, there is no need for 
such a body, for purely routine affairs 
can be carried out by a single officer. 
The situation is none too encouraging, 
for the task of defining with any degree 
of completeness all situations in which 
difficulty and hardship might be found 
is probably impossible of accomplish- 
ment. 


Other Grounds for Invalidity of the Board’s 
Order in Welton v. Hamilton 


Zoning authorities in recent years 
have rejoiced at the apparent liberality 
with which the courts have viewed the 
zoning laws and, from a study of the 
court opinions, one can note a tendency 
to uphold such laws whenever possible. 
Thus, the decision in Welton v. Hamilton 
comes as a distinct setback to the hopes 
of officials who have felt that the courts 
were willing to accept the general prin- 
ciples on which zoning was founded and 
that the remaining obstacles would not 





% Welton v. Hamilton, supra, n. 2. 
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be especially difficult to overcome. It 
does seem that the Supreme Court of 
Illinois adopted a harsher attitude than 
other courts have taken. A study of the 
facts of the case suggests that the Illinois 
Court might still have maintained a pro- 
gressive attitude toward zoning and 
saved the effectiveness of the board of 
appeals, even while overruling the action 
of the Chicago Board in the instant case. 

In the first place, the facts of the case 
would have made possible a declaration 
of invalidity of the board’s action and 
the case might have been disposed of in 
this way. If such had been its course, 
the court’s decision would have been 
more satisfactory to zoning officials, 
more in line with the attitude displayed 
by other courts, and not of such far- 
reaching effect. The board of appeals 
granted an appeal for the erection of a 
building in the 4th volume district of the 
City of Chicago which building would 
exceed by 140 feet the alley line height 
limit and would violate the volume dis- 
trict regulations of the zoning ordinance. 
Such an application of the varying power 
would seem to approach amendment of 
the ordinance rather than strictly a 
variance, and indeed, the court charac- 


terized the board’s action as “. . . an 
overindulgence under the guise of vary- 
pd ” 
ing. 


A case in which a board had inter- 
preted its powers to a similar extent was 
People ex rel Stevens v. Clarke*® but the 
court in that case held the board had 
construed its powers in too liberal a 
manner. The power given was not con- 
sidered a delegation of legislative power 
with unlimited discretion, but the board’s 
order was overthrown. The ordinance 
had provided that an apartment house 





6 213 N. Y. S. 350 (1925). 
27 160 N. E. 312; 262 Mass. 451 (1928). 


28 Other similar cases are: Riverside St. Clair Corp. v. 
Walsh, 228 N. Y. S. 88 (1928); Heffernan v. Board of 


might be built on a given site but the 
ordinance regulated the kind and char- 
acter of construction, providing that the 
building might not cover in excess of 35% 
of the area of the lot, nor exceed 35 feet 
in height, and should not contain more 
than 53 families per acre. The board 
allowed a structure exceeding the area 
provision by 29%, the height pro- 
vision by Io feet, and allowed a build- 
ing to house 92 families. The court re- 
versed the board, saying, “If the Board 
of Appeals had such authority it could 
nullify the zoning ordinance.” In this 
case the court held the board had gone 
too far but did not take away, in effect, 
its power to vary as was done in the case 
of Welton v. Hamilton. 


A second ground for throwing aside 
the board’s ruling rather than nullifying 
its power might have been found in the 
lack of evidence in the board’s record as 
to the reasons for granting the appeal. 
In Prusik v. Board of Boston?" the board 
had failed to justify its action and the 
court, in discussing the failure to do so, 
made this statement: 


“The respondent board was required by said 
section ‘to make a detailed record of all its 
proceedings which record shall set forth the 
reason for its decisions.’ These words mean 
that there must be set forth in the record 
substantial facts which rightly can move an 
impartial mind, acting judicially, to the 
definite conclusion reached. They are not 
satisfied by the mere repetition of statutory 
words. Minute recitals are not necessary 
but there must be definite statements of 
rational causes and motives, founded upon 
adequate findings.”’8 


In Welton v. Hamilton the board failed 
in every way to meet this requirement. 
All the board gave as evidence of the 
motive prompting its decision was that 


Review, 144 Atl. 674; 60 R. I. 26 (1929); Wilkins 0. 
Walsh, Sup. Ct. King’s County; People ex rel Fordham 
Manor Reformed Church v. Walsh, 244 N. Y. S. 280 
(1927). 
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“cc 


it “ . . . finds that in this case there is 
unnecessary hardship in the way of car- 
rying out the strict letter of the zoning 
ordinance ...,” and continued per- 
mitting the erection of the proposed 
building. The court pointed out that no 
attempt was made by the board 


“to state what the difficulty and hardship 
was in the way of carrying out the strict 
letter of the ordinance or in what respect the 
spirit of the ordinance might be observed, 
he public safety and welfare secured and 
substantial justice done by permitting the 
erection of the proposed building. The board 
simply made the general finding that there 
was unnecessary hardship, etc., and ordered 
the issue of the permit, and the only thing 
decided is that the board of appeals thought a 
permit ought to issue in this case in accord- 
ance with the petition submitted and in vio- 
lation of the express provision of the or- 
dinance but with no indication of the reason 
why.” 


This statement clearly shows that the 
court saw a less harsh method of dealing 
with the case. But instead of sending 
the case back to the board for an ex- 
planation of its action, the court struck 
at the very foundation of the board and 
saw fit to make a finding which would 
take away its power. 

In spite of the lack of evidence as to 
the board’s reason for granting the ap- 
peal, the court significantly indicated it 
believed that reason to be invalid. In 
decisions previous to Welton v. Hamil- 
ton®* the courts have emphatically held 
that variances may not be made for the 
benefit of a single property owner and 
that financial situation or pecuniary 





29 In commenting on this part of the decision Ernst 
Freund, writing in 26 Tilinois Law Review 575-7 (Jan- 
uary, 1932), said: “It appears from this, that by the 
application of general principles of administrative law, 
the court should have been able to reverse the decision 
of the board of appeals upon the board’s own record or 
lack of record, applying the general rule that when a 
board has power to make a determination, upon a hear- 
ing, there must be record evidence sufficient to sub- 
stantiate the decision reached. Plainly the decision of 
the board could not stand this test. This more con- 


hardship afford no adequate ground for 
varying the application of the zoning 
law. This ruling has been repeated 
so many times that it may be accepted as 
axiomatic. In Welton v. Hamilton the 
board did not give the financial status of 
the corporation or pecuniary hardship 
as ground for its variance but the court 
definitely indicated it felt such was the 
true reason: 


“The ordinance had been in existence for 
years before the 40 East Oak Building Cor- 
poration bought the lot in question with full 
knowledge that it could not lawfully con- 
struct on that lot the building it is now pro- 
posing to construct there. The commis- 
sioner of building refused a permit for the 
construction of the building and he could not 
lawfully have done otherwise and the only 
hardship appearing in the record in the way 
of carrying out the strict letter of the zoning 
ordinance is, that if the corporation is com- 
pelled to comply with the provisions of the 
ordinance which restricts the height of its 
building on an alley to 72 feet it will be 
unable to have as many or as large rooms or 
as many square feet of renting space as it 
could have if permitted to erect the building 
on the alley to the height of 214 feet without 
setback, as required by the ordinance and 
will therefore be unable to make as much 
money on its investment as it otherwise 
would. It cannot be supported that this is 
the kind of difficulty or hardship which the 


be > 


legislature had in mind .. . 


It appears that the court should have 
been able to reverse the decision of the 
board of appeals on any one of these 
grounds. Perhaps some of the effec- 
tiveness of the board can be saved, but 
Welton v. Hamilton sets a precedent for 


servative method of dealing with the case would also 
have made the discretion of the board appear as one 
judicially controllable as to its exercise; and the delega- 
tion of such a discretion, being a valuable and indis- 
pensable adjunct to the necessarily complex provisions 
of modern regulative legislation, should not lightly be 
held to be invalid.” 

30 Matter of Stillman v. Board of Standards and 
Appeals, supra n. 3; Appeal of Funge, supra, n. 4; 
R. B. Construction Co. v. Fackson, supra n. 18; and 
others. 
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other courts and, if followed, the “‘safety 
valve’s” absence may lead to the down- 
fall of the entire ordinance through 
gradual disintegration of its several 
parts. Property owners cannot be re- 
lied upon to look very far beyond their 
own interests and it may well be that 
with the resumption of building opera- 
tions one may look for a growth of in- 
difference on the part of property owners 
toward the Chicago Board of Appeals. 
The board will apparently be restricted 
to the administration of purely routine 
affairs, and as a result of the later pre- 
scription in the Chicago ordinance of the 
particular instances in which the board 
shall have power to grant a variance, 
will not have power to consider many of 
the matters heretofore brought before it. 
In the absence of a body with power to 
vary the ordinance in accordance with 
its fundamental purpose and intent, the 
property owners who believe observance 
of the ordinance will work unnecessary 
hardship and practical difficulty upon 
them will have no alternative than to 
attack specific provisions in the courts. 
Continued attacks will result disas- 
trously. On the other hand, those prop- 
erty owners who cannot afford the ex- 
pense of court procedure will be com- 
pelled to adhere to the provisions of the 
ordinance and bear the practical diffi- 
culties and unnecessary hardships. Fur- 
thermore, growth of the city along the 
best lines will be hindered. Not only is 
the power of the board of appeals hang- 
ing in the balance, but also the accom- 
plishment of many of the desirable ob- 
jects of zoning. The Illinois Supreme 
Court seems not to doubt the wisdom 
of its decision, however, since a motion 
for a second rehearing was denied. 


Summary 


The most important question in re- 
gard to the board of appeals at the pres- 


ent time, at least as far as the Chicago 
Board is concerned, is the possibility of 
its continued existence as an effective 
administrative board. Its fate in Illinois 
depends upon the framing of a standard 
for its guidance which will permit broad 
interpretation and yet be sufficiently 
definite to satisfy the courts. Since a 
more definite standard has been found 
to be necessary, the municipal legislative 
bodies should spare no effort in drawing 
up as comprehensive a guide as possible. 
Otherwise, the zoning law will be un- 
satisfactory both to zoning officials and 
property owners. 


A summary of the board’s powers 
necessarily must be general, since the 
instances coming before it for considera- 
tion are so various that no very definite 
statement would be adequate. Onlyina 
few cases can the board’s powers be 
definitely bounded. But, paradoxically, 
if such delimitation were possible, then 
there would be no need for the board, as 
a single administrative officer could very 
well perform the board’s duties. The 
impracticability of so defining the cases 
of permissible variation of the zoning 
law is in fact the very reason for the 
existence of the board. 


The foremost difficulty in the way of 
the board is in securing a satisfactory 
definition of “practical difficulty,” “‘un- 
necessary hardship,” and “fundamental 
purpose and intent of the ordinance.” 
How far can a property owner be limited 
in the use of his property before he will 
suffer such difficulty or hardship that 
the spirit of the ordinance will call for 
relaxation of its terms? To determine 
such questions is the board’s duty in the 
exercise of its varying power. The courts 
have been emphatic in stating that 
“pecuniary hardship” does not consti- 
tute a valid ground for a variance. This 
principle may not be enforced to the 
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extent that a property owner is deprived of 
all beneficial use of his property for this 
would not be in keeping with the “funda- 
mental purpose and intent of the or- 
dinance” but some pecuniary disad- 
vantage is unavoidable and not un- 
reasonable so long as it does not ap- 
proach confiscation. On the other hand, 
variances may be made which relax the 
zoning law even though they do bring an 
advantage to the property owner if the 
use which is established is of such a 
character as to improve the district even 
though it does not conform to the regu- 
lations. 

The board should interpret the or- 
dinance with a view to putting each par- 
cel of land to its proper use as determined 
by conditions in the district. In such 
cases the matter of confiscation is again 
important. When it does appear that 


the regulations are too strict, the board 
should endeavor to preserve them as far 
as possible and this is often accomplished 
by allowing a variance accompanied by 
special conditions as to the manner of 
building or of conducting the use. 

Preservation of the use restrictions 
seems to be of more concern to the board 
than preservation of the area, height, or 
other restrictions. In those cases where 
it has been impossible to erect a struc- 
ture which would house the permitted 
use and still conform to the area limita- 
tions, the board has been upheld in 
allowing the structure to violate the set- 
back and side-yard provisions. For 
some uses, such as churches, schools, 
and recreational buildings, the struc- 
tures are allowed to exceed the volume 
limits so long as they will not harm 
surrounding property. 





portation Act of 1920 the Inter- 

state Commerce Commission was 
given authority to regulate the security 
issues of steam railroad companies and 
of telephone companies. In order to 
perform properly its duties under this 
Act, the Commission has required that 
railroad and telephone companies make 
certain reports which contain consider- 
able data on financing and cost of capi- 
tal, not obtainable from any other avail- 
able source. Several studies of these 
data which pertain to railroad security 
issues have been made,! but so far as 
the writer is aware no study has been 
published in regard to telephone com- 
pany financing. For this reason the 
present study has been made, as certain 
of the information which is available 
is believed to be of considerable interest. 
The reports from which the data were 
secured are made by all Class A tele- 
phone companies.” 


| | NDER the provisions of the Trans- 





Volume of Financing 


The total par value of all debt issues 
reported and the distribution of these 
issues among types of companies are 
summarized in Table I. The most obvi- 
ous fact shown by this table is that the 
American Telephone and Telegraph 
Company accounts for more than 45% 
of the total par value of debt issues over 
the 12-year period. More than 60% of 





1See Dorau, H. B., “The Cost of Railway Capital 
under the Transportation Act of 1920,” 3 Fournal of 
Land & Public Utility Economics 1 (February, 1927); 
and Sickler, B. J., “Competitive Bidding for Railroad 





The Volume of Telephone Company Financing 
and Cost of Telephone Capital: 
1920 to 1931 


By BARCLAY J. SICKLER 


this Company’s debt issues during the 
period were sold in 1929 and 1930. The 
largest issue consisted of convertible 
bonds which were sold mostly to stock- 
holders, practically all of the issue being 
almost immediately converted into stock. 

Debt issues by Bell system companies, 
other than the American Company, 
during the period studied totaled to an 
amount almost equal to issues by the 
parentcompany. The years of heaviest 
issue by these Bell subsidiary companies 
were 1920 through 1923. The most 
recent four-year period has seen rela- 
tively few issues by this group of com- 
panies. The following summary illus- 
trates the differing tendencies in volume 
of debt financing by the American Tele- 
phone and Telegraph Company and by 
its subsidiaries. In the six-year period 
from 1920 to 1925 the American Com- 
pany did about % of the total Bell 
system debt financing, while in the six 
years ending with 1931 the parent com- 
pany did almost 34 of the debt financing 
of the system. 




















Total American Other 
Bell Telephone Bell 
Companies |andTelegraph| Companies 
Company 
1920 to 1925, incl..| $ 670,427,264|$226,632,800 | $443,794,464 
1926 to 1931, incl.. 500,555,846] 369,112,700 131,443,146 
Teta. 6.0.06 $1,170,983,110|$595,745,500 | $575,237,010 








It is also interesting to note the large 





Equipment Trust Certificates,” 5 Journal of Land & 
Public Utility Economics 71 (February, 1929). 

2 Class A telephone companies include all those having 
annual operating revenues in excess of $250,000. 
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TaB_Le I. Par Vatue or Att Dest Issues Reportep, Ctass A TELEPHONE 
OPERATING ComPANIES, CLASSIFIED BY TYPE OF CoMPANY, 1920-1931. 











Total American Other Independent 
Year All Telephone and Bell Companies 
Companies Telegraph Co. Companies 
oo REIS SIA AP Snr Or sOtr erat $ 85,938,767 Wears $ 82,240,179 $ 3,698,588 
POT eee SER CRT ae Cate eC GUAGAAOG Ec ichinwcievn 89,615,100 357795300 
MMs io oro «Went of alle eralateren ree ets GEYFECOO fons sce 62,115,000 7,060, 
12 A ee IRS rican eines eee 200,455,731 100,000,000 95,831,269 4,624,462 
BO 6 ras cs sentir ln oki Sen he esta att 62,717,546 1,632,800 55,717,681 5,367,065 
LEGIT Sire eer I Pie Mirea Witt Geert 191,204,235 125,000,000 $8,275,235 7,929,000 
(OST, MMM ere RaOR a eatin Cee terec rt 77 oy) np reee 56,901,466 13,440,250 
are Coser tee) ere IOSOP ORE oo ace utets 17,656,625 12,610,400 
7 ROME area aM Ce UME T ox rere ree WQARAIO PD | nic osre see 7,199,470 20,143,400 
Bat ole dconnsis oa yeas a aerate eared 266,406,420 218,952,200 35,400,420 12,053,800 
RNs gcc se ces ee uate ot 183,858,190 150,160,500 13,556,190 20,141,500 
| AN arene Re ACEIOR eee Ceara eee SROCEONED core carcie.s 728,975 21,935,110 
Tal. 0.6 os cece veesevedeccens $1,303,766,585 $595,745,500 $575,237,610 $132,783,475 
Percentage Distribution of Total. 100.0% 45.7% 44.1% 10.2% 

















increase in debt issues by independent 
companies throughout the period. The 
year of lowest volume of debt issues by 
independent companies was 1920 and 
the year of largest issue was 1931, al- 
though this latter year was one of negli- 
gible financing by Bell system com- 
panies. In the first six years of the 
period studied, independent telephone 
companies issued a total par value of 
$32,459,015, while in the last six years 
debt issues by independent companies 
totaled $100,324,460, or over three 
times as much as for the preceding six 
years. Total debt financing by the Bell 
companies was 25% less in the second 
six-year period than in the first. 

Total debt issues are classified by 
type of issue in Table II. For the 12- 
year period, long-term issues (those 
having a maturity of over five years) 
amounted to 93.2% of the total par 
value issued. Large long-term issues 
(those having a par value each of $2,500- 
000 or over) accounted for a predomi- 
nant portion of the total par value. 

It is noteworthy that the long-term 
issues of smaller size, presumably those 


of the smaller companies, have been in- 
creasing in importance during the period 
studied. The following summary illus- 
trates this tendency. 














Par Value of 
Total Long-Term |Percentage of 
Par Value of Issues Small Issues 
Long-Term Less than to the 
Issues $2,500,000 Total 
Par Value 
Each 
1920 to 1923, incl..| $ 378,890,897] $15,031,897 4.0% 
1924 to 1927, inel.. 345,637,121] 36,718,121 10.6 
1928 to 1931, inel..| 490,315,970] 45,617,770 9-3 
4) errr $1,214,843,988| $97,367,788 8.0% 














In the most recent four-year period, 
if the large issue of American Telephone 
and Telegraph Company convertible 
bonds offered to stockholders is excluded 
from the computation, the smaller issues 
amounted to 16.8% of the total par value 
of long-term securities issued. 

Short-term issues were much more im- 
portant in the first five years of the 
period, particularly in 1920, than in 
more recent years. In 1920, short-term 
issues accounted for 68% of the total 
debt issues. Almost % of the total 
short-term issues in the entire 12-year 
period were sold in 1920 (Table II). 
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Cost of Capital at Price Received by the 
Company 


Cost of capital at the price received 
by the company will be discussed next. 
Not all issues could be used for this 
section of the study, for the following 
reasons: (1) in certain cases securities 
were issued for property other than 
cash or for services; (2) American Tele- 
phone and Telegraph Company con- 
vertible bonds were sold at prices very 
markedly influenced by the conversion 
feature or were offered to stockholders 
at par; and (3) for three issues the price 
received by the company was not re- 
ported. 

Securities issued for property other 
than cash or for services usually were 
those issued in cases of mergers or re- 
organizations, and there is strong prob- 
ability that in many cases some discount 
was “buried” in the valuation placed on 
the property merged. This suspicion 
is strengthened by the fact that usually 
such issues were shown to have been 


sold at par. Consequently, only is- 
sues reported as having been sold for 
cash were used here. 

American Telephone and Telegraph 
Company convertible bonds were ex- 
cluded either because the price received 
was very apparently influenced by the 
conversion privilege, or because the 
bonds were offered to stockholders at 
par. In addition to the American Com- 
pany’s bonds, there were four other 
cases of convertible securities, three be- 
ing in the short-term classification. As 
nearly as could be determined, the 
prices of these issues were not influenced 
by the conversion feature; therefore 
they were not excluded from this study. 

The par value of the issues which 
could be used in the study of cost of 
capital at the price received by the com- 
pany amounted to 73% of the total par 
value issued over the 12-year period. If 
the large issue of American Telephone 
and Telegraph Company convertible 
bonds offered to stockholders at par is 


Tas_Le II. Par Vatue or Att Dest Issues REportTeD, Crass A TELEPHONE 
OPERATING ComPANIES, CLASSIFIED BY TyPE OF ISSUE, 1920-1931. 

















Long-Term Issues* 
Total 
Year All Par Value Par Value Short-Term 
Issues Each Each Issues* 
$2,500,000 Less than 
or Over $2,500,000 
BIN ooo verebeens He oan ae cine trae $ 85,938,767 $ 25,000,000 $ 2,586,000 $ 58,352,767 
1 AS Oe ere ee madres eae ets fn 0 931394400 85,371,000 4,101,700 3,921,700 
MAD iS iics eahwmetiedomenl 69,175, 14 500,000 3,850,300 825,300 
RR ede Cara lrs Seta d4:6 Sa wate éisiantoe 200,455,731 188,988,000 4,493,897 6,973,834 
Ne ide ves kemssiece sd aee eee 62,717,546 50,000,000 7,707,070 §,010,476 
1 RE Pr re Pree 191,204,235 180,750,000 9,889,735 564,500 
Ne ec ce aco tas eee bleiben 70,341,716 63,169,000 5,825,791 1,346,925 
NMS cats. 5 2d pr atue asi occa epee 30,267,025 15,000,000 13,295,525 1,971,500 
Wa a ts 0 Cl a ihe pes ie cw 27,342,870 11,335,500 14,753,870 1,253,500 
TS Oe ee Pe ee 266,406,420 250,952,200 12,165,025 3,289,195 
Met oooh oie. c btavush can ic ochre ota nga 183,858,190 173,160,500 8,890,190 1,807,500 
cE RE nalts eM eee RE, te TERRE Spy 22,664,085 9,250,000 9,808,685 3,605,400 
be Be SR sc $1,303,766,585 | $1,117,476,200 $97,367,788 $88,922,597 
Percentage Distribution of Total. 100.0% 85.7% 7.5% 6.8% 

















* Long-term issues are those with a maturity of over five years; short-term issues, five years or less. 
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excluded from the calculations, issues 
used for this section of the study amount 
to 88% of the total. 

Table III shows the weighted average 
yields at price received by the company 
classified by types of issues and by kinds 
of companies. This table shows a 
generally declining cost of capital for 
long-term issues throughout the period 
studied. Bell system operating com- 
panies’ large issues (excluding American 
Telephone and Telegraph Co.) achieved 
their lowest cost, 4.74%, in 1928, but 
there were no issues in this class in 1931. 
Independent operating companies’ large, 
long-term issues show the lowest cost of 
the period in 1931, when the rate was 
5.36%. Small long-term issues (under 
$2,500,000 par value each) also show 
their lowest cost in 1931, 5.63%. This 
latter figure, however, is only very 
slightly below the 1928 rate. 

Comparing the yields on different 
classes of long-term issues, a striking 
fact is the higher cost of debt capital to 
the American Telephone and Telegraph 


Company than to its subsidiary operat- 
ing companies. The American Company 
had higher cost of capital in each of the 
three years when it issued debt securi- 
ties used for this study. The following 
summary indicates that the excess cost 
to the American Telephone and Tele- 
graph Company has declined from about 
¥% of 1% in 1923 to about % of 1% in 
1930. 











Cost to American| Cost to 
Year Telephone and | Other Bell | Difference 
Telegraph Companies 
Company 
1923....... 5.96% 5.477% 49% 
IQBE osc 5.57 5.19 38 
1990: ....-:. $.23 5.02 21 
Simple 
Average. . 5.59% 5.23% 36% 














Also of interest are the higher costs 
of large issues of independent companies 
relative to the costs of Bell companies’ 
issues of similar size. This undoubtedly 
reflects the poorer credit and weaker 
financial condition, on the average, of 
independent companies. 


TasB_e IJJ. WertcHTrep AVERAGE YIELDS AT Price RECEIVED BY THE CoMPANY,* 
Crass A TELEPHONE OPERATING CoMPANIES, 1920-1931. 

















Long-term Issuesf 
Issues with a Par Value of Issues 
$2,500,000 or Over with a 
Par Value 
American Other Inde- of Short- 
Year Total Total Telephone and Bell pendent Less than term 
Telegraph Co. | Companies | Companies | $2,500,000 | Issuest 
SAGO os sas aceia 7.86% 7.88% Mee: 7.88% yer 7.21% 8.36% 
oo ee 7.12 7.12 fen 12 eee 6.93 7.00 
100) eae 5.53 5.50 estos 5-49 5.59 6.23 7.24 
| OO ees 5-74 5-73 5.96 5.47 fas 6.52 8.10 
7 5.80 $94 me 5.72 nO 6.77 9.42 
|S a 5-49 5.46 5.57 5.19 see 6.25 white 
BG ode. 0: str 5.21 5.12 ees 5.03 5.84 6.27 7.79 
i ge 5ccc 6.04 ony Rae ees 6.04 8.46 
MM Sense cary. 5-39 5.11 4-74 5.64 5.64 6.02 
oe «aor. 4 5.41 5.36 sa di 5.36 ey CS 5. 5.54 
ere eee 5.27 5.25 §.29 5.02 5.72 6.03 10.83 
i ok 5.48 5.36 aaa ae 5.36 5.63 8.88 


























* Yields were computed from bond tables at the price received by the company per $100 of par value. Averages were secured 


by rae yields on the individual issues by the par value 


Long-term issues are those with a maturity of over five years; short-term issues, five years or less. 
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Table III indicates that small long- 
term issues (less than $2,500,000 par 
value each) had higher costs of capital 
than larger long-term issues in every 
year except 1920 and 1921. In these two 
years the smaller issues had lower 
yields. The differential between weighted 
average yields on small issues and those 
on large issues varies between .27% in 
1931 and 1.15% in 1926. The simple 
average differential for the years 1922 
to 1931, inclusive, is .72%. The higher 
cost of small issues may be the result 
either of the size of the issues or the 
poorer credit ratings of the smaller 
telephone companies. 

The yield on short-term issues is sub- 
stantially higher than the yield on long- 
term issues in every year except 1921. 
The excess of short-term yields over 
long-term yields varies from .13% in 
1929 to 5.56% in 1930, with the 12-year 
simple average at 2.07%. Yields on 
short-term issues in 1930 and 1931 in- 
creased greatly over similar yields in 
1928 and 1929. It should be remembered 
that the yields shown are computed at 
prices received by the companies, and 
that they are affected by the high cost 
of selling short-term securities when ex- 
pressed on a per-dollar-per-year basis. 

It would be interesting to compare the 
cost of telephone capital with the cost 
of capital in other industries. However, 
very few comparable data are available, 
for most studies of cost of capital show 
the yield at price to the investor and not 
at price to the company, as in this study. 
However, one comparable study is 
available for steam railways,’ and Table 
IV compares the weighted average 
yield at price received by the company 
for telephone and steam railway debt 
issues. This table shows that in all ex- 
cept three years the cost of telephone 


4 Dorau, op. cit. 


TasLe IV. Comparison OF WEIGHTED AVERAGE YIELD 
AT Price RECEIVED BY THE Company,* Lonc- 
TERM TELEPHONE IssuES AND ALL STEAM 
Rartway Dest Issues, 1920-1931 











Class A Steam Excess of Cost of 
Year | Telephone Railway | Telephone Issues 
Companies | Companiest over 
Railway Issues 
1920... 7.86% 7.29% 57% 
1921... 7.12 7.21 (.09)¢ 
1922... Lax: 5.86 (.33)t 
1923... 5.74 5.61 13 
1924; .:. 5.80 5.54 .26 
1925...] 5.49 5-45 .04 
1926... 6.91 5.24. (.03)t 
1927... 6.04 §.13 gl 
1928... 5.39 4-78 61 
1929... 5.41 §.20 21 
1930... 5.27 4.95 32 
1931... 5.48 5.02 .46 














* Yields were computed from bond tables at the price re- 
ceived by the company per $100 of par value. Averages were 
secured by weighting yields on the individual issues by the par 
value issued. 

+ Includes all bond, equipment trust, and miscellaneous se- 
curity issues on which yield at cost to company was available. 
Rates shown were taken from “Cost of Railway Capital’’, pp* 
435-438 of this issue of the Journal. 

} Parentheses () indicate negative values. 


capital was higher than the cost of 
steam railway capital. The differences 
range from .33% less than cost of rail- 
way capital in 1922 to .gi% more than 
cost of railway capital in 1927. The 
simple average of the differences for the 
II-year period for which a comparison 
is available is .25%. It should be noted 
that, to the extent that different classes 
of securities are used in financing the 
two industries, the comparability of the 
yields shown in Table IV is reduced. 


Cost of Financing 


Cost of capital as measured by yield 
at price received by the company is 
determined mainly by two factors: (1) 
the return demanded by investors before 
they will purchase securities; and (2) 
the “‘cost of financing”, namely bankers’ 
commissions for selling the securities and 
miscellaneous expenses of issuing the 
securities. A considerable amount of 
data concerning returns demanded by 
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investors is available, but a great dearth 
of information on cost of financing. In 
this study information has been obtained 
on cost of financing telephone debt is- 
sues by comparing the price received by 
the company, as contained in reports of 
telephone companies to the Interstate 
Commerce Commission, with the offer- 
ing price to investors as reported in the 
Commercial and Financial Chronicle’s 
monthly record of new capital flotations. 

Data on offering price were not avail- 
able for all issues for which price to the 
company was known. For the 12 years 
from 1920 to 1931, inclusive, offering 
price was procurable for telephone com- 
pany issues having a total par value of 
$913,566,300, including 95.9% of the par 
value of issues for which price received 
by the company was available. For 
long-term issues of over $2,500,00 par 
value each, offering price was obtainable 
for all but one issue, comprising less 
than ¥% of 1% of the total par value of 


such issues for which price to the com- 
pany. was known. For long-term issues 
of less than $2,500,000 par value each, 
offering price to investors was available 
for a much smaller portion. Issues on 
which offering price was published in- 
cluded 67.2% of those for which price 
received by the company was available. 

Table V shows by types of issues the 
difference between weighted average price 
received by the company and offering 
price to investors per $100 of par value 
issued. This figure represents the aver- 
age “cost of financing” for each $100 
of par value issued. Table V indicates 
that cost of financing per $100 of par 
value for long-term issues is generally 
substantially higher for issues under 
$2,500,000 than for larger issues. This 
is true in every year, except three, where 
comparison is possible. Of the larger 
long-term issues, independent companies 
have the highest cost, American Tele- 
phone and Telegraph Company next, 


TaBLe V. DirFERENCE BETWEEN OFFERING PRICE To INVESTORS AND Price RE- 
CEIVED BY THE CoMPANY PER $100 oF Par VaLuE,* Crass A 
TELEPHONE OPERATING ComPANIES, 1920-1931. 




















Long-term Issuest 
Issues with a Par Value of Issues 
$2,500,000 or Over with a 
Par Value 
American Other Inde- of Short- 
Year Total Total Telephone and Bell pendent Less than term 
Telegraph Co. | Companies | Companies | $2,500,000 | Issuest 
TS eee $4.56 $4.56 $..5. $4.56 ; . ee $4.41 
Gtk ks ccc ee 4-71 4-71 Bae 4-71 wat: 4.01 Sond 
Ore 3.28 ag ies 35225 3-59 4-97 
| ae eet 3-63 3-63 3.81 3-42 awe 5.00 
ME se < 0a ce 3.91 3-79 aaes 3-79 save 6.61 7.25 
Oo re 3-62 3-51 3-69 3.06 mere 6.43 ayes 
BOIG..,. eens 3.61 3-38 Sass 3-20 4.85 7.14 pase 
MR a oie 6.66 PGs aaa wee 6.66 7.00 
res 2.94 2.83 2.00 4.02 3.05 (1.50)t 
MMR 2 2 eats 2.87 ° 3.00 we 3.00 piel 1.57 (1.43) 
eS eee 3-40 3-39 3.18 2.75 7.46 3.51 5.39 
a te 4-34 4.60 at wea 4.60 3-93 5.73 


























* Averages shown were computed by weighting the amount for each issue by the par value issued. 
+ Long-term issues are those with a maturity of over five years; short-term issues, five years or less. 


} Parentheses ( ) indicate negative values. 
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and other Bell operating companies, 
lowest. The following table summarizes 
these comparisons. 











Pp. 2-Year Serle 
verages of Yearly 
Weighted Averages 
—Cost of Financ- 
ing per $100 of Par 
Value 
Long-term Issues over $2,500,000 
American Telephone and Telegraph Co. . $3.56 
Other Bell Companies*............... 3-21 
Independent Companiest............. 4-41 
Long-term Issues under $2,500,000} ..... 5.01 








* Excluding 1920, 1921, and 1928 as abnormal. ‘With these 
years included, the average is $3.57. 

+ Exciuding one issue in 1930 with abnormal cost of financing, 
$8. The resulting average for 1930 with this issue excluded 
is ” while the average shown in Table V is $7.46. 

t Excluding the following abnormal issues: One in 1924 with 
cost of $7.35; one in 1926 with cost of $17.62; two in 1928 with 
negative costs of $.64; and one in 1929 with cost of $.56. The 
yearly averages with these issues excluded differ from the aver- 
ages shown in Table V and are as follows: 1924, $5.63; 1926, 
$5.45; 1928, $5.20; 1929, $4.27. 

The only types of issues for which the 
trend over the 12-year period may be 
determined are Bell company issues over 
$2,500,000 (other than American Tele- 
phone and Telegraph Company) and 
issues under $2,500,000. For the Bell 
companies, 1920 and 1921 showed costs 
greatly in excess of subsequent years. 
Since 1921 a declining tendency in the 
cost of financing is discernible. The 


following summary shows this tendency. 








Simple Averages of Yearly 
Weighted Averages—Cost of 
Financing per $100 of Par Value 





1920 and 1921............. $4.63 
1922 and 1923............. 3-33 
1924 to 1926, inclusive...... 3-35 
1928 to 1930, inclusive 2.58 








Cost of financing per $100 of par 
value for long-term issues under $2,500,- 
000 averaged $4.66 in 1921-23, increased 
to $6.04 in 1924-27 (excluding abnormal 
issues), and fell to $4.23 in 1928-31 
(excluding abnormal issues). Since 1927 
the trend has been definitely downward, 
if abnormal issues be excluded: 


The average cost of financing of short- 
term issues varied from $7.25 per $100 
of par value to a negative amount of 
$1.50. Excluding the negative amounts 
in 1928 and 1929 (each year having but 
one issue with offering price available), 
the average cost over the period studied 
was $5.96. 

Cost of financing may be expressed 
in several ways. The method of ex- 
pression used up to this point—namely, 
an amount per $100 of par value—is 
perhaps the most common one. A more 
accurate method from the point of view 
of cost of capital is to express cost of 
financing as an annual percentage of 
the price received by the company. 
This cost is most easily computed by 
taking the difference between the yield 
at price received by the company and 
yield at offering price to investors. 

Table VI shows these weighted aver- 
age yield differences for Class A tele- 
phone company debt issues classified by 
types of issues and types of companies. 
The comparisons between types of is- 
sues and companies are similare here to 
those noted in regard to cost of financing 
per $100 of par value. The following 
table summarizes these comparisons. 











12-Year Simple 
Averages of Yearly 
Weighted Averages 
—Percentage Cost 
of Financing 
Per Year 
Long-term Issues over $2,500,000 
American Telephone and Telegraph Co. . -26% 
Other Bell Companies*............... +24 
Independent Companiesf............. -36 
Long-term Issues under $2,500,000 f..... +44 








* Excluding 1920, 1921 and 1928 as abnormal. With these 
years included the average is .27%. 2 

+ Excluding one issue in 1930 with abnormal cost of financing, 
60%. With this issue excluded the oy pers for 1930 18 
-36%, whereas the average shown in Table VI is .51%. : 

t Excludin: the following abnormal issues: one in 1924 with 
cost of 1.09%; one in 1926 with cost of 1.75%; two in 1928 
with negative cost of "06%; and one in 1929 with cost of .06%. 
The yearly averages with these issues excluded differ from the 
averages shown in Table VI, and are as follows: 1924, .52%; 
1926, .48%; 1928, .40%; 1929, .32%- 
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TaBLeE VI. DirFERENCE BETWEEN WEIGHTED AVERAGE YIELD AT Price RECEIVED 
BY THE CoMPANY AND AT OFFERING PRicE To INvEsTors,* CLass 
A TELEPHONE OPERATING CoMPANIES, 1920-1931. 














Long-term Issuest 
Issues with a Par Value of Issues 
$2,500,000 or Over with a 
Par Value 
American Other Inde- of Short- 
Year Total Total Telephone and Bell pendent Less than term 
Telegraph Co. | Companies | Companies | $2,500,000 | Issuest 
BRAEN Eo, 16 abn 447% 44% Tee 447 14 V6 Ber 1.12% 
BR ss 66:54 0's « 46 .46 <o .46 Jue 42 Sea 
Ms sicciscereis 23 <23 pee 23 30 63 
1923...-.-.6-- 29 +29 33 +24 eee -41 
WOBAR oo nics eee 230 .28 aes .28 eat 84 2.86 
OCS arate 25 23 25 19 Ae 56 ads 
eter 25 aa wae -20 37 66 eat 
Ba 5's. 5) 3.50 55 wee ee ei 55 2.72 
1 25 26 14 43 23 (.56)f 
oe 34 36 a5 36 eae 13 (.77) 
1 ee 21 .21 .20 16 51 33 5.83 
eee ~30 3a yes 32 .27 2.39 


























* Yields were computed for each issue from bond tables at both price received by the company and at offering price bad ham gy = 


Averages of the yields on both bases were then secured by weighting yields on the individual issues by the 


par value 


ures shown above are the excesses of weighted average yields at price received by the company over the weighted average yields at 


offering price. 


ng-term issues are those with a maturity of over five years; short-term issues, five years or less. 


¢ Parentheses ( ) indicate negative values. 


The trend of cost of financing per dol- 
lar per year over the 12-year period is 
similar to the trend of cost of financing 
per $100 of par value, except that trends 
in recent years are more erratic. For 
Bell operating companies the trend since 
1922 does not appear to be either def- 
initely downward or upward. The low- 
est costs of the period were recorded in 
1928 and 1930, but the highest cost 
since 1921 also occurred ina recent year, 
1929. Averages for groups of years 
throughout the period are shown in the 
following summary: 








Simple Averages of Yearly 
Weighted Averages—Percent- 
age Cost of Financing per 
ear 








1920 and 1921. .........00+ -45% 
1922 and 1923............. +23 
1924 to 1926, inclusive. ..... +22 
1928 to 1930, inclusive...... +22 





Percentage cost of financing per year 
for long-term issues under $2,500,000 
shows an increase from an average of 


.49% for the period 1921-23 to .53% in 
1924-27 (excluding abnormal issues), 
and then declines markedly to .33% in 
1928-31 (excluding abnormal issues). 
The decline in percentage cost of financ- 
ing per year since 1927 (excluding ab- 
normal issues) has been marked for 
this class of issues, as the following 
figures indicate. 


SOS. ee Vesa ees 55% 
GS 5 Hobie eee te 40 
Eee ee per ae 32 
EN cg as dow OKN meee 33 
WE Xk does eaneen eres .27 


Yield differences for short-term issues 
are very large in every case except for 
two issues which were sold at a lower 
price to investors than the reported 
price to the company. In one instance 
the cost of financing amounted to 5.83% 
per year. The normal yield difference 
appears to be approximately 24%. 

Table VII presents a comparison of 
costs of financing telephone debt issues 
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and steam railway debt issues as de- 
termined in Mr. Dorau’s study previ- 
ously mentioned. Cost of financing 
telephone issues per $100 of par value in 
every year is in excess of the similar 
cost of financing steam railway issues. 
Average cost of financing steam railway 
issues was $2.67 per $100 of par value 
for the years shown, while the similar 
average for telephone issues, excluding 
the abnormal year 1927, was $3.71, a 
difference of $1.04. 

Taste VII. Comparison oF Cost oF FINANCING, 


Lonc-TERM TELEPHONE Issues AND ALL 
STEAM Rai._way Dest Issues 














Cost of Financing Percentage Cost of 
- per $100 of Par Value Financing per Yeart 
ear 
Class A Steam Class A Steam 
Telephone Railway Telephone Railway 
Companies | Companies* | Companies | Companies* 
1920... $4.56 $3.66 447% 52% 
1921... 4-71 4-38 -46 47 
1922... 3-28 3-25 +23 +29 
1923... 3-63 2.54 +29 +32 
1924... 3-91 2.67 +30 +24 
1925... 3-62 2.49 ae 24 
1926... 3-61 2.23 25 21 
1927... 6.66 2.39 “55 -16 
1928... 2.94 2.17 -25 +14 
1929... 2.87 1.71 34 +23 
1930... 3-40 2.22 -2T “15 
SQS2... 4-34 2.28 +30 18 

















* Includes ali bond, equipment trust, and miscellaneous se- 
curity issues at which yields at cost to companies and offering 
rice to investors were available. Figures shown were taken 
rom “Cost of Railway Capital,”’ pp. 435-438 of this issue of 
the Journal. Attention is especially directed to the discussion 
there as to the significance of the 1931 figures. 
t Represents difference between weighted average yields at 
price received by the company and weizhted average yields at 
offering price to investors. 


In the case of cost-per-dollar-per-year, 
cost of financing telephone issues was 
less than for railway issues in the first 
four years of the period, but higher in 
the years since 1923 as the following 


summary shows: 


4 Dorau, op. cit. 
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Simple Averages of Yearly 
Weighted Averages— 
Percentage Cost of 











Financing per Year 
Telephone | Steam Rail- 
Issues way Issues 
1920 to 1923, inclusive. . . 36% 40% 
1924 to 1927, inclusive. . . aee ar 
1928 to 1931, inclusive. . . 32 17 








*Excluding 1927. 


In the last four-year period shown 
above, cost of financing steam railway 
issues averaged about 14 lower than 
cost of financing telephone issues. Cost 
of financing steam railway debt issues 
per dollar per year has declined much 
more rapidly in the period studied than 
has this cost for telephone issues. 


Conclusions 


Detailed analysis of the figures pre- 
sented in this study discloses many con- 
clusions, some of which have already 
been discussed, but several broader 
generalizations are also possible. 

1. In regard to volume of financing, 
the par value of debt issues by inde- 
pendent and by small telephone com- 
panies has materially increased during 
the period studied. 

2. Cost of capital has not decreased 
greatly for larger debt issues since 1922, 
although a declining tendency is observ- 
able. For small issues, the decline has 
been greater. 

3. Cost of financing (cost of selling 
securities) has materially declined in the 
most recent four-year period compared 
with the earlier years of this study. 
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Reflections on the Art of Administering 
Deed Restrictions 
By CHARLES S. ASCHER 


HE delegation of residents from 

Utopia Park files into the office of 

the attorney for the Utopia Homes 
Company. He knows them well, be- 
cause he dealt with them all when they 
bought their lots, or when they wanted 
the Company to contribute to the fund 
for the Fourth of July celebration, or 
when they wanted the Company to use 
its influence to help get traffic lights 
installed at the chief business corner in 
Utopia Park. They are substantial 
citizens—junior bank officials, proprie- 
tors of their own businesses, a college 
professor; and they are active civic 
workers in the Utopia Community Asso- 
ciation. 

They have come to demand that a 
suit be brought to enforce the restric- 
tive covenants which are the charter of 
liberty and security of home owners at 
Utopia Park. John Curmudgeon of 
Parker Avenue has built a dog house in 
his back yard to shelter his police dog; 
it is painted bright blue, and sticks out 
like a sore thumb, to the great offense 
of the neighbors. “It’s an absolutely 
clear violation. The restrictions say in 
black on white that no structure of any 
kind may be commenced, erected, or 
maintained without the approval of the 
Utopia Homes Company or the Utopia 
Community Association.” The chairman 
of the delegation is emphatic. “If this 
is allowed to remain, the next fellow will 
build a garage or a stable, and the whole 
scheme has broken down.” ‘‘Not only 
that,” chimes in the professor, “but 
Curmudgeon can’t claim that he didn’t 
know he was violating the restrictions. 


It was in his deed when he bought. As 
soon as we saw what he was doing, a 
group of us visited him, and told him he 
was violating the restrictions. And he 
had the nerve to tell us to go to the 
devil.” 

If the Utopia Homes Company 
wants its cherished restrictions to stand, 
it is the clear duty of that attorney not 
to let a lawsuit develop over that dog 
house. He must respect the earnestness 
of the delegation, and be happy that they 
take their community affairs so seriously. 
But, if he has had any experience in the 
art of administering restrictions, he al- 
ready recognizes the scent of a neighbor- 
hood row. In fact, the local manager for 
the Company has already asked him 
what to do about the professor’s com- 
plaints that Curmudgeon’s dog is ruin- 
ing his flower bed; and the attorney has 
told him to report it to the police. The 
attorney knows that Mrs. Curmudgeon 
and the wife of her neighbor have almost 
had a hair-pulling contest. Neighbor- 
hood rows, let it be said dogmatically, 
are nothing to take to court; a judge, 
too, can smell them from afar, and a 
suspicion of animus will weaken some- 
what his judicial regard for the sanctity 
of written agreements. 

Then, consider how this whole 
affair will look to a judge, whose calendar 
is clogged with commercial disputes, 
condemnation proceedings, divorces, and 
affairs of state. “Taking the time of the 
superior court to argue about a dog 
house? Don’t you know that it costs 
the state $500 a day to maintain this 
court?” And, if the judge happens to 
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love dogs (which is a fifty-fifty chance, 
for half the world loves them, half 
hates them, and there are no neutrals), 
he will add, ““Curmudgeon has a perfect 
right to keep a dog,” and you are lucky 
if he doesn’t set himself to write an 
opinion which will go down as a literary 
classic in the annals of legal humor about 
dogs being man’s best friend. Judges 
are like that. 

The attorney foresees clearly that 
if, by chance, the judge applies the old 
maxim, de minimis lex non curat, and 
dismisses the suit, Curmudgeon and 
his friends will whoop it up all over 
Utopia Park, shouting that the restric- 
tions have been knocked out, and hurrah 
for the downfall of the interfering neigh- 
bors. The attorney will know that the 
judge has vot invalidated the restrictions, 
that he has only decided that this par- 
ticular alleged violation is too insig- 
nificant to appeal to a court of equity, 
that the benefit to accrue to the plain- 
tiffs will not sufficiently overbalance the 
detriment to the defendant. But the 
attorney will know equally well that this 
is a fine spun legal distinction to the 
comprehension of which the residents of 
Utopia Park are not spiritually attuned. 

Moreover, the attorney is thinking 
even beyond the “‘successful” outcome 
of the suit. The court may uphold the 
plaintiffs in a sweeping decision, but the 
defendant has appeared at the trial 
with a cohort of sympathizers. Just be- 
fore the trial both sides have made house- 
to-house canvasses for witnesses. The 
community is torn with dissension; 
hatreds are engendered which will sur- 
vive the litigation. After all, the home 
owners will have to live next door to 
each other for many years after the law- 
suit. The losing side is likely to be lost 
forever as possible cooperators in com- 
munity upbuilding. 

. The delegation files out, not hiding 


its chagrin. “These restrictions are a 
joke. It’s clear that the Company 
simply used them as sales talk, and 
doesn’t mean to back them up.” The 
attorney is lucky if one of the group 
doesn’t threaten to move away and rent 
his house to negroes. (This threat is 
freely made, by the way, but for some 
reason practically never carried out.) 

I have seen one fight about a dog house 
settled, after weary evenings of debate 
and conference, by Curmudgeon’s agree- 
ing to rebuild his shelter to conform to 
plans to be drawn by the Company’s 
supervising architect, an A. I. A. and 
chairman of the state official planning 
commission. And nobody (including, I 
now confess, the attorney) smiled. 

One of the Utopia Parks with which I 
have been concerned developed a tre- 
mendous tempest over a row house, 
the open porch of which had been en- 
closed in a manner not in conformity 
with the rules laid down by the regula- 
tory committee. I had pictures taken, 
seriously considering whether to sue. 
Some cautious impulse led me to seek 
the advice of a Supreme Court judge 
whom I knew, who was familiar with 
Utopia Park and its purpose, and was 
sympathetic. I knew that this particu- 
lar judge could never hear the case. I 
told him the whole story and showed him 
the pictures. He scanned them care- 
fully: “Which house are you talking 
about?” I pointed it out. He looked 
me in the eye and asked, “‘Do you think 
that looks so terrible?” Well, of course, 
it was different, it violated the rules, 
but now that the judge mentioned it, 
I couldn’t say that it looked so terrible. 
We did not sue. 

There is, then, a tendency of people 
intimately associated with the develop- 
ment of what they feel is a model com- 
munity, to lose their human perspective 
in the initial years: The architectural 
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consultant will unconsciously feel that 
the residents, by being there, are spoiling 
his beautiful picture. The company 
official will not sufficiently realize the 
natural emotions of the home builder 
or buyer; this is the house of his dreams, 
and he wants to impress his individuality 
upon it. And this is, within very broad 
limits, a perfectly legitimate feeling, 
which deed restrictions cannot be al- 
lowed to thwart. 

A high official of the J. C. Nichols 
Company, a group of long experience, 
put it to me once: “There are a certain 
number of things in all our developments 
that we have to learn to look away from 
when we pass.” The general manager 
of the Roland Park Company went 
even farther. He said, ‘““We have learned 
that it won’t do to turn people down 
flatly when they propose some structure 
which seems in direct contravention 
of the general rules laid down in the 
deed restrictions. They have often 
given their particular site more intimate 
study than we were able to; and they 
can show us that what they want won’t 
harm their neighbor. Some of the most 
charming effects in Roland Park have 
come about this way—a wall right up 
against the property line, a porch ex- 
tension.” 

The art of administration, in sum, is 
the free rendering of the black and white 
of legal documents in the pastel shades 
of human conduct and desire. The re- 
sulting effect is not as incisive as a steel 
engraving, but it has more warmth and 
glow. And, without the color, the re- 
strictive covenants do not have the 
aspect of life. 

Another prime point in enforcing 
restrictions is to respect the limitations 
of your charter of power. A Homes 
Association has been set up as the super- 
vising agency; all plans must be sub- 
mitted to it, and it is charged with 


keeping watch on Utopia Park, to see 
that no violations occur. The residents 
come to look on it as a general guardian 
of the peace. Some people develop a 
bad habit of leaving uncovered garbage 
cans at the curb or in the alley, and the 
neighborhood dogs get into them. The 
Curmudgeons’ boy is seen smashing 
milk bottles. Johnson leaves his car 
parked at the curb all night. It is fatal 
if the Association, in its desire to protect 
the neighborhood, tries to deal with 
these questions. They should be referred 
respectfully but firmly to the Board of 
Health, or to the police. First of all, 
nothing in the restriction agreement 
gives the Association or the Company 
any jurisdiction over these matters. 
Accordingly, if the Association fulmi- 
nates and the offender disregards the 
threats, the Association finds itself on 
the end of a limb. It cannot follow 
through, and it has weakened its stand- 
ing in the community. And secondly, 
the municipal officials have the police 
power. They can act summarily; issue 
a summons, hale the offender to court, 
and have him fined—and all within a 
week. 

Alas, the contract by which the home 
buyer agreed to submit to architectural 
control confers no such rights upon the 
harassed supervising agency. The re- 
strictions may forbid outside radio 
aerials. The Company has gone to 
great expense to have all utility wires 
put under ground, and yet radio wires 
grow like vines. True, some of the vio- 
lations are purely thoughtless, and the 
home owner will readily agree to re- 
move the aerial upon request. But 
inertia is great, and it is surprising how 
many gentle reminders will be needed 
before the wire is actually down. 

I have recently reviewed the records 
of the supervising body which for six 
years has enforced the restrictions upon 











i 
i 
di, 
# 
at 
fi 
i 





nese 


Bz 








376 THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


about 120 houses constituting one ad- 
ministrative division of Sunnyside Gar- 
dens, the City Housing Corporation’s 
development in Long Island City, New 
York. I find, just on this matter of 
aerials, that two sober-minded residents 
actually requested permission to erect 
them, and of course were refused. On 
the other hand, I find minutes of action 
on eleven radio poles or wires erected 
without permission, which were removed 
after complaints by the Board. In 
several cases, it took up te one year to 
get these wires down. Letter after 
letter, interview after interview, month 
after month. The landlord says the 
wire was put up by the tenant. The wife 
says the husband did it, and she’ll tell 
him about the complaint. The neigh- 
bors fret, and accuse the Board of inac- 
tion. The Board strains at the leash 
and wants to invade the man’s lot and 
tear down the wire. In fact, the re- 
strictions have the usual clause authoriz- 
ing the Board to enter and abate viola- 
tions; and the Board cannot under- 
stand the attorney’s reluctance to au- 
thorize action under it. The attorney 
urges the ways of peace. His justifica- 
tion is that after six years there are no 
radio wires on any of the 120 houses. 

But the administrative board did 
even better by this problem; and I offer 
this as my third point in the art. They 
foresaw a natural desire of the home 
owners to get good radio reception which 
would inevitably lead the layman to 
want an outside aerial. So they retained 
a well known consulting radio engineer 
to devise a scientific scheme, adapted to 
the design of these particular houses, 
which they could authoritatively offer 
the home owners as a solution of their 
problem, and which did not call for an 
outside wire. 

I have always urged a similar attitude 
with reference to prohibitory signs in 


common open spaces. If the residents 
persist in beating a path across a green- 
sward, don’t first of all put up a “No 
trespassing” sign. Consider whether 
the path is not naturally the shortest 
road between two frequently visited 
points. Perhaps the landscape architect 
let symmetry triumph over human needs 
in his original design. Some gravel or 
flagstones may be wiser than a fence. 
They will save the grass and eliminate 
friction. The supervising board will 
appear in a helpful, not a negative light. 
Here again, the administrator can per- 
form the vital function of making the 
plan serve the people for whom it was 
intended but who could not be consulted 
in its preparation, instead of making the 
residents slaves to the preconceived plan. 

The most important element in the 
successful carrying out of a scheme of 
community control remains to be men- 
tioned. There must be some executive 
officer, a permanent secretariat. Create 
a Homes Association, a body which is to 
determine policies in conformity with 
the spirit of the community and the 
desires of the residents. Provide, if 
you will, for representation by the de- 
veloping company, especially in the ini- 
tial years, to interpret to the newly 
gathered residents the ideas which ani- 
mated the designers, and to preserve 
the integrity of the scheme. But see to 
it that funds are provided, by way of 
charge on the property, or fees for the 
approval of plans or for services ren- 
dered over and above the actual cost of 
labor and materials, so as to allow for 
the permanent employment of someone 
to carry out the policies thus determined. 

The trustees of the Homes Association 
will necessarily be volunteers, busy 
with their own affairs, ready enough to 
give a night a month or a fortnight to 
meet to consider problems. They will 
not be able effectively to follow through. 
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Someone must be available to write the 
letters, visit the home, inspect the con- 
struction of the addition, the plans for 
which have been approved by the trus- 
tees. Someone must have time to visit 
the local police captain about the all- 
night parking, to confer with the street 
cleaning superintendent, to order the 
painting and installation of the sign, 
to consult with the attorney. Trustees 
come and go as their terms of office ex- 
pire; there should be someone familiar 
with previous dispositions of analogous 
cases. There should be someone with 
stated office hours at a place convenient 
to the home owners, who can receive 
complaints, tactfully explain the rules 
(and he will have to explain them over 
and over again, to the point of tears), 
pass on requests for architectural ap- 
proval, see that they come before the 
supervising architect or the trustees of 
the Association. 

If the development is large, this is a 
full-time job for a career man in higher 
diplomacy. If the enterprise cannot 
stand the overhead of a full-time secre- 
tary, there should be someone who is 
habitually around the premises and 
definitely paid to devote the necessary 
number of hours a week to this work. 
Perhaps he will be a man in the sales or 
management office of the company, or a 
resident with an office in the community. 

A final suggestion remains. The 
restriction agreement will necessarily, if 
it is wisely drawn, vest a large measure 
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of discretion in the supervising agency. 
Let this group, as soon as enough ex- 
perience has accumulated to make wise 
decisions possible, standardize its rulings 
by establishing regulations. If fences 
are within its jurisdiction, let the super- 
vising architect prepare blue prints of 
three or four types between which the 
home owner may choose. These au- 
thorized designs can then be put forth 
on this basis: if you will choose from 
among these, the secretary can approve 
your request for permission to erect a 
fence without further formality; other- 
wise you will have to submit your own 
design to the supervising architect or 
trustees, and there will be a fee and de- 
lay. In this way the trustees of the 
Association will be relieved of much 
detail, and will be free to devote their 
sessions to true questions of policy. 
They will also free themselves from any 
suggestions of preferential treatment of 
one home owner over another. 

These are some of the problems of 
the “after care” of a restriction agree- 
ment. Too many deed restrictions have 
been written which seem ironclad to an 
intending purchaser and to the develop- 
ing company, but which are doomed to 
create dissension in the community and 
fail of their purpose because no one has 
sufficiently considered the human prob- 
lems which will arise in enforcing them, 
and because no proper machinery has 
been established for their sound ad- 
ministration. 
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mechanical technique of industry, 
managements often have failed ade- 
quately to consider and to solve the eco- 
nomic and social problems created. New 
industries, almost without exception, be- 
come so concerned with the solution of 
technical problems as to preclude a 
sound and scientific study of the eco- 
nomic problems which arise. The tele- 
phone industry, which is but a half- 
century old, has made astonishing ad- 
vances in mastery of the mechanical art, 
but the economic problems have been 
hardly more than visualized. If the in- 
dustry is to render the fullest possible 
service to society and is to become a still 
more integral part of our economic and 
social system, attention must be directed 
to the economic problems which are 
pressing for solution. Intra-exchange 
differential rates are among the most ur- 
gent of these economic problems. 
During the past decade an unusual 
and highly interesting experiment has 
been conducted in the differential pricing 
of intra-exchange telephone service. This 
experiment holds possibilities of exerting 
a very real influence on the develop- 
ment of telephone rate theory and the 
differential pricing of intra-exchange 
telephone service, and is fraught with 
economic and social consequences so 
significant as to deserve the serious at- 
tention of economists, engineers, public 
regulatory officials, and the public gen- 
erally. 
While the most common means of 
giving measured telephone service is by 
metering the number of messages through 


[ efforts to master and advance the 





Intra-Exchange Telephone Rates— 


The Telechronometer 
By JAMES K. HALL 


the use of message registers located in 
central offices with the service priced in 
proportion to the message output of sub- 
scribers, other measuring devices have 
been used with service pricing on a basis 
other than the message. One of the 
most interesting and significant methods 
of service measurement designed to se- 
cure more equitable and scientific differ- 
ential rates has been the use of the tele- 
chronometer, a device which measures 
service in units of subscriber holding 
time with service pricing on the basis of 
holding time rather than message out- 
put. Where differential rates are based 
on the number of messages, regardless of 
message holding time and time of day of 
call, the unit of service varies so widely 
in these two respects as to result in sub- 
stantial inequities in pricing. It is not 
to be inferred, however, that message- 
rate service is not generally an improve- 
ment over flat-rate service; obviously 
itis. On the other hand, a more highly 
refined unit of service is to be desired in 
the interest of eliminating inequities 
that exist in differential rates based on 
the message asa unit. The need is fora 
unit of service which gives due weight to 
message holding time and time of day of 
call. This unit of service also must be 
capable of practical application. The 
measurement and pricing of service on 
the basis of subscriber holding time by 
means of the telechronometer appear to 
approximate the theoretical ideal more 
closely than any other method of ex- 
change service measurement and pricing 
yet devised. 

The history of the mechanical 
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developmentof the telechronometer goes 
back to 1908 when the Rochester Tele- 
phone Company became interested in 
securing a commercially feasible system 
of recording telephone service on the 
basis of holding time. Various metering 
devices had previously been designed 
and patented with this end in view. No 
satisfactory system of operation had 
been devised, however, whereby local 
batteries could be eliminated in meter 
operation, as some source of electrical 
energy was necessary for the operation 
of the metering mechanism.! Mr. Gar- 
rison Babcock, a telephone engineer of 
Rochester, was retained at the sugges- 
tion of Mr. C. M. Beattie? and given 
instructions to investigate and report 
on the possibility of measuring telephone 
service in units of holding time. After 
analyzing and experimenting with exist- 
ing proposed systems, Mr. Babcock pro- 
duced an improved type of meter and de- 
veloped a method of operation which was 
adapted to common battery exchanges 
and which did not require a local battery 
to furnish energy for the operation of the 
metering mechanism. Through coop- 
eration with the General Electric Com- 
pany, standardization of the system was 
obtained, and the manufacture of a 
number of meters and several sets of 
central office equipment followed. The 
next step was to secure installation of 
the system in some telephone exchange 
where its operating and economic fea- 
tures could be observed. Efforts in this 
direction during the period following 
1910 were unsuccessful because of exist- 
ing Bell-Independent competition. Com- 


1R. and W. H. Davis and D. C. Woodbury were ap- 
parently the first to develop (in 1902) a metering circuit 
adaptable to common battery exchanges. This system, 
made independent of local generators, had the serious 
defect of requiring a local battery to supply the energy 
for the operation of the metering mechanism. (R. and 
W. H. Davis and D. C. Woodbury, “Recording Sys- 
tem,” United-States Patent No. 691,450, January 21, 
1902.) ’ 


peting companies believed that the adop- 
tion of measured service would be un- 
wise in view of existing conditions. Be- 
cause of the difficulties of getting a de- 
sirable exchange to install the tele- 
chronometer metering system, the own- 
ers of the patents decided to await fuller 
development of regulatory bodies and 
powers, believing that rate wars and un- 
profitable and uneconomic competition 
would be eliminated in large part under 
a system of state utility regulation of a 
reasonably effective character. 


The Installation at Everett, Washington 


At the close of the world war the 
Puget Sound Telephone Company 
through its President, William N. Win- 
ter, negotiated with Garrison Babcock 
regarding installation of the telechro- 
nometer system in the Everett, Wash- 
ington, telephone exchange. Permission 
to install the necessary central office ac- 
tuating equipment and to equip a 
limited number of lines with meters for 
experimental purposes was forthcoming 
from the Washington Public Service 
Commission. In October, 1920, tele- 
chronometer service was provided for 
16 subscribers of the Everett exchange, 
and a record of their use and reactions 
was made over a period of eight months.‘ 
The results of this preliminary test con- 
vinced both the Department of Public 
Works (formerly the Public Service 
Commission) and the Puget Sound 
Telephone Company “of the desira- 
bility 6f conducting more thorough and 
more extensive tests under actual oper- 
ating conditions.”> The Department of 





2 Auditor of the Rochester Telephone Company. 

3 This system was patented on February 9, 1909, as 
United States Patent No. 912,268, and became the 
first of a group known as the Beattie-Babcock patents. 

4 Re Puget Sound Telephone Company, P. U. R. 1925 
B 597. 

5 Ibid. 
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Public Works subsequently ordered the 
Puget Sound Telephone Company on 
June 1, 1921 to install the telechronom- 
eter system throughout the Everett ex- 
change. With the meters installed and 
placed in operation, and with the de- 
velopment of a schedule of rates, the 
Puget Sound Telephone Company re- 
quested an order authorizing their use. 
The Department thereupon issued an 
order making effective April 1, 1922 the 
measured rates for a period of 60 days.’ 
Use of the telechronometer system and 
measured rates continued until the De- 
partment, by order of September 25, 
1922, required the Telephone Company 
to return to the former flat-rate sched- 
ule.8 The abandonment of measured 
service was attributable to the alleged 
inaccuracy of registration by the in- 
stalled meters and the receipt by the 
Department of petitions from a large 
number of subscribers both for and 
against the continuance of measured 
service.? Meanwhile, a careful inspec- 
tion of meters at the subscribers’ prem- 
ises with respect to mounting and opera- 
tion and in the University of Washing- 
ton laboratories where they were opened 
and examined in detail, was undertaken 
by engineers of the Department of Public 
Works assisted by engineers and experts 
of the Department of Electrical Engi- 
neering of the University of Washing- 
ton, the American Telechronometer Com- 
pany, and the Puget Sound Telephone 
Company. Representatives of the City 
of Everett were also present. The re- 
sults of the investigation of these ex- 
perts, as stated by the Department in 
findings of fact, were 





6 Ibid. 
7 Ibid., p. $98. 
8 Ibid., p. 599. 
9 Ibid. 
10 Jhid., p. 601. 
" Tbid., p. 602. 


“that a large number of the telechronome- 
ters, as installed at the Everett exchange of 
the Puget Sound Telephone Company, 
failed to function properly, either because of 
faulty manufacture, improper adjustment, 
lack of servicing or for other reasons undis- 
closed by the testimony and which the De- 
partment is unable to determine.’’! 


Refunds to certain subscribers of part 
of the charges paid while telechronome- 
ters were in service were ordered by the 
Department." Although the Depart- 
ment declared the telechronometer to be 
“scientifically sound in principle,’’” it 
was believed that “this instrumentality, 
as installed and used in Everett, was not 
sufficiently perfected and proven to war- 
rant us in ordering its installation as a 
measuring device.’’ 

Proponents of the telechronometer 
system were not discouraged by the re- 
sults of the Department’s investigation. 
Their belief in the soundness of metered 
telephone service in principle, and their 
desire for a more thorough trial of the 
telechronometer resulted in the circula- 
tion of a petition among subscribers in 
the Everett exchange which requested 
the Department to order the Telephone 
Company to return to the “pay-for- 
what-you-use” basis of charge. To 
counter this move, opponents of the 
telechronometer system circulated a pe- 
tition supporting the flat-rate principle 
of charge and denouncing metered 
rates.'* 

Both petitions were presented to the 
Department, and in the hearing subse- 
quently held the advantages and dis- 
advantages of the telechronometer sys- 
tem were exhaustively examined. This 
hearing culminated in the Department’s 


12 Tbid., p. 601. 

13 Tbid. 

4 The petition requesting a return to metered serv- 
ice carried the signatures of 3,880 customers of the 
system; the counter petition which favored flat rates 
had some 2,500 signatures. (Patrons o. Puget Sound 
Telephone Company, P. U. R. 1926 C 499.) 
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order directing the Telephone Company 
to re-establish measured rates on or be- 
fore January 1, 1927, and to file its tariff 
accordingly.” The Department’s find- 
ings of fact in this hearing are of real 
interest in the light of the previous 
checkered career of the telechronometer 
system in the Everett exchange. Fur- 
thermore, these findings were determined 
only after an extensive investigation, 
which seemed to give the results a high 
degree of validity. 
The Department found: 


(1) “ ... the telechronometer to be an in- 
strument constructed on scientifically sound 
principles, which when properly manufac- 
tured, adjusted, and serviced, will measure 
the length of telephone conversation in 
units of time. 

(2) “That the rates to be charged in the 
Everett rate area of the Puget Sound Tele- 
phone Company should rest upon sound and 
economic principles, namely, a readiness to 
serve and incoming call charge determined by 
party line classification and demand for 
service, together with an outgoing service 
charge based upon measurements in units of 
time. Such service should be paid for on a 
sliding scale of rates, based upon the quantity 
of service used. 

(3) “That it appears feasible to inaugurate 
measured telephone service in the Everett 
rate area of the Puget Sound Telephone 
Company; that such metered service is de- 
sired by a majority of the telephone users in 
the city of Everett; that mutual benefits to 
the telephone company and its patrons 
should result from the inauguration of such 
service, and that such metered telephone 
service employing the telechronometer as a 
measuring device should be inaugurated in 
Everett. 

(4) “That the Puget Sound Telephone Com- 
pany has expressed its desire to install upon 
its telephone system, within the Everett 
rate area, the telechronometer system. 


Cee eee mere eer eee rere eereeeeeee eee eesreses 


(5) “That all the present residence services 
p 


% Patrons of Puget Sound Telephone Company v. 
West Coast Telephone Company, P. U. R. 1930 D 272. 

16 Patrons v. Puget Sound Telephone Company, supra, 
Nn. 14 at 503-5. 

1” Patrons of Puget Sound Telephone Company 2. 


should be reclassified so that one-party resi- 
dence lines will become two-party lines; 
two-party lines will become four-party; and 
four-party residence lines will become ten- 
party lines; . that patrons should be 
notified of such reclassification and given the 
option of returning to their original classifi- 
cation without charge if such desire is indi- 
cated within six months after measured tele- 
phone service is inaugurated. 

(6) ““Vhat the Puget Sound Telephone Com- 
pany’s estimated loss in revenue resulting 
from reclassification [regrading downward] of 
its subscribers and losses of revenue resulting 
from the establishment of ha/f-rates between 
the hours of 8 P. M. and 8 A. M. constitute 
hazards largely offset by the establishment of 
lower minimum rates which will attract the 
unserved classes which the records in this case 
show to be estimated at twelve hundred un- 
served patrons now available.’ (Author’s 
italics throughout the quotation.) 


With the re-inauguration of telechro- 
nometer metered service in the Everett 
exchange January I, 1927, it appeared 
as if measured rates were to have some 
degree of permanency and that the 
question of flat versus measured rates 
had been settled finally. Especially did 
this appear to be the case in the light of 
the favorable attitudes toward the tele- 
chronometer and measured rates shown 
by the Department of Public Works, 
the Telephone Company, and the ma- 
jority of subscribers in the Everett tele- 
phone exchange. However, such expec- 
tations were not to be realized. On 
March 18, 1929, a hearing was held by 
the Department in response to a petition 
in protest against continuation of the 
telechronometer system and measured 
rates in the Everett exchange. '’ The 
Department in its decision of July 1, 
1930, ordered the West Coast Telephone 
Company’ to “discontinue the use of the 
telechronometer in Everett and vicinity 


West Coast Telephone Company, supra n. 15 at p. 273. 

18Qn April 30, 1928, the Puget Sound Telephone 
Company was taken over by the West Coast Telephone 
Company, and the books of the former company were 
closed. 
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and remove the instruments and appli- 
ances from its telephone plant and return 
to flat-rate service under the rates, rules, 
and regulations in effect in 1926.’ The 
Department further found that 90 days 
constituted a reasonable period in which 
to shift to flat-rate service.”° In findings 
of fact, the Department reversed com- 
pletely its previous position, as stated 
on March 31, 1926 and quoted in part 
above. The Department found: 


“ce 


. that under the telechronometer op- 
eration, as compared to the former flat-rate 
service, a larger number of subscribers are 
paying a substantially larger sum, are mak- 
ing fewer calls, are talking for shorter periods 
of time, and that the telephone company is 
receiving less on its investment. The reduc- 
tion or economy in plant investment claimed 
by the telechronometer interests is entirely 
theoretical and can be realized only in the 
distant future, if at all. The Department is 
of the opinion and finds that the tele- 
chronometer system is improper, inefficient, 
and unsuitable for use on the Everett tele- 
phone exchange.”””! 


Furthermore, these findings of fact 
appear at direct variance with the facts 
found by F. Harper Craddock, Chief 
Engineer of the Department of Public 
Works, in his extensive investigation of 
the adequacy and economy of meas- 
ured service as compared with flat-rate 
service in the Everett exchange. The 
report of F. Harper Craddock was sub- 
mitted to the Department March 11, 
1929. These data were available to the 
Department, therefore, in its decision of 
July 1, 1930. Engineer Craddock sum- 
marizes his findings as follows: 


“The theory of measured telephone service 
is sound and the advantages from this stand- 
point make it desirable that the develop- 
ment be given a thorough trial to ascertain 


19 Patrons of the Puget Sound Telephone Company v. 
West Coast Telephone Company, supra n. 15 at 276. 
20 Ibid. 


1 Tbid. 


the practicability of the device used in meas- 
uring such service. Jn practice, the telephone 
meters should incur enough saving in plant 
Jixed charges to more than offset any additional 
expense caused by its installation. 

“The accuracy of telechronometer equip- 
ment is much more pronounced than at the 
time of its original installation. Most 
trouble has been eliminated and compara- 
tively few complaints are being received by 
the Telephone Company. All meters are 
et: tested before given to the Tele- 
phone Company and are again thoroughly 
tested after their installation. The pole 
changing equipment is inspected daily and 
carefully maintained. 

“The number of calls placed through the 
Everett exchange has decreased from an 
average of approximately 55,000 [daily under 
flat rates] in 1926 to about 46,000 [under 
telechronometer measured rates] in 1928. 
The current consumption has decreased and 
the load curve smoothed out over the day. 

“The holding time of the utility’s equipment 
has been considerably reduced and at the same 
time the operator’s holding time has been 
lessened. Service, as a whole, has been im- 
proved. 

“A large majority of both business and resi- 
dential subscribers have had decreased billings 
during the period of measured service. 

“The majority of the few residential sub- 
scribers interviewed expressed a desire that 
the meters be continued in service, while in 
the business class, a majority of those having 
higher bills desire to have the meters re- 
moved. In all classes of service, the majority 
of subscribers believed that the meters were 

functioning correctly, that the service was 
better, that their bills had been reduced, and 
that their social privileges had not been cur- 
tailed to any great extent.” (Author’s italics 
throughout the quotation.) 


It is pertinent also to note that, after 
the taking of testimony in this case, the 
personnel of the Department of Public 
Works was entirely changed, and the 
decision was entered by the newly 


% Craddock, F. Harper, Investigation of Measured 
Telephone Service in the Everett Exchange Area of the 
West Coast Telephone Company, Report of the Chief 
Engineer, Washington Department of Public Works, 
Cause No. 5896, March, 1929, pp. 154-56. 
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constituted Department July 1, 1930.% 
This may explain in part the changed at- 
titude and the apparently illogical deci- 
sion. The Department’s seemingly com- 
plete disregard of facts brought out in pre- 
vious hearings and by investigations of 
the Department’s engineers also chal- 
lenges the sufficiency and validity of this 
decision. In the appeal taken to the Su- 
perior Court by the American Telechro- 
nometer Company, the Court said: 


“This ruling would certainly permit con- 
sideration by the Department of the Crad- 
dock report, which was a part of the Depart- 
ment’s own records and contained knowledge 
possessed by the Department as a result of 
Its Own investigation and it should have 
been considered by the Department. 

’ Without further extending this 
opinion, I may say that I have read the en- 
tire record and measured the findings and 
order of the Department thereby and with- 
out referring to all of the findings of the de- 
partment complained of, I am convinced 
that many are not supported by the facts 
and are contrary to law; . . . that the De- 
partment as now constituted is opposed to 
the continuation of the telechronometer sys- 
tem in the Everett rate area [its order] is 
arbitrary and unjust in view of the record in 
this case.” 


Upon the reversal of the Department’s 
order by the Superior Court the Depart- 
ment appealed to the Supreme Court 
which found in favor of the appellant, 
entering judgment on September 18, 
1931.% The Supreme Court in holding 
for the Department of Public Works 
overruled the respondent’s (American 
Telechronometer Company) contention 
that the Department’s order was not 
supported by the record. The Court 
simply stated that ‘“‘the determination of 
such questions of fact should rest largely 





*3 American Telephone and Telegraph Company, 
Bulletin of Current Decisions, No. 3585, October 1, 
1931, p. 3. 

% Superior Court, Thurston County, State of Wash- 
ington, No. 13443, Judgment entered December 1, 1930, 
Memo. opinion, p. 11, John M. Wilson, Judge. 
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with the department,” and apparently 
refused to inquire more closely into the 
facts or to entertain any question that 
the appellant may have acted in an ar- 
bitrary and unjust fashion. Such an 
attitude is difficult to understand, par- 
ticularly in the light of the judg- 
ment of the lower court which, having 
considered the facts, found the Depart- 
ment to have ruled arbitrarily and un- 
justly. Subsequently, in the opinion, the 
Court said: “We have carefully ex- 
amined the record in the case at bar for 
the purpose of determining whether or 
not the order [Department’s] of July, 
1930, is supported by the evidence, and 
we have reached the conclusion that it is 
sosupported.”?’ Thisstatement appears 
to be irreconcilable with what the Court 
had previously said. With the Supreme 
Court unwilling to examine thoroughly 
the facts in the case, but instead accept- 
ing the Department’s findings of July 1, 
1930 as correct per se, the respondent 
could not hope to win. Other technical 
points upon which the Court ruled were 
decided in favor of the Department, and 
properly so, apparently. With this deci- 
sion from the Supreme Court the De- 
partment’s order of July 1, 1930 became 
effective, and the West Coast Telephone 
Company had go days in which to shift 
from telechronometer measured service 
to flat rates. The return to flat rates 
was made December 1, 1931, with the 
severance of the telechronometer system 
from the operating facilities of the ex- 
changer The flat rates and classifica- 
tions now in effect are those which were 
in use in 1926. Apparently, subscribers 
taking a lower grade of multi-party serv- 
ice than four-party under telechronom- 





% State ex rel. American Telechronometer Co. 0. Baker, 
Advance Sheets Washington Decisions, vol. 64, no. 8, 
September 30, 1931, p. 410. 

%8 Tbid., at 421. 

27 Tbid., at 422. 
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eter measured service were without 
classification, as the 1926 flat-rate 
schedule established four-party residence 
service as the lowest grade.2® The West 
Coast Telephone Company, therefore, 
evidently was forced to reclassify and to 
regrade arbitrarily ten-party line sub- 
scribers to four-party line service. 

What effect the change will have on 
the marginal subscribers as to their con- 
tinued use of the service and through 
them on revenue and expenses and on 
subscriber attitude toward the Tele- 
phone Company remains to be seen. It 
seems probable, however, that service 
mutuality”? will be rather substantially 
decreased as a result of higher rates to 
the multi-party marginal users; that 
the value of the service to other users, 
particularly business subscribers, will 
correspondingly diminish in consequence; 
that gross revenues will decrease with a 
less than proportional decrease in ex- 
penses; and that more or less subscriber 
hostility will develop against flat rates 
after experiencing the greater equity in 
differential pricing resulting from meas- 
ured rates. The Telephone Company 
may find it necessary also to petition the 
Department for an increase in flat rates, 
which, if sanctioned and established, will 
serve to decrease further service mutu- 
ality and increase subscriber hostility to 
flat rates. The effects of this change in 
rates, coming as they do in the midst of 
an economic depression, will be intensi- 
fied by existing economic conditions. 
The adjustment will thus be the more 
difficult for the Telephone Company and 
the subscribers. 

At this time it appears that the ex- 
periment with telechronometer meas- 
ured rates in Everett has ended finally. 
However, the American Telechronometer 
Company may possibly endeavor at 





°8 Patrons v. Puget Sound Telephone Company, supran. 
14 at 505. 


some future time to re-install the system 
in Everett. Efforts in this direction, in 
all likelihood, will be held in abeyance 
until a more favorable attitude is mani- 
fested by the Department of Public 
Works. The present personnel of the 
Department does not regard the tele- 
chronometer system with favor, and 
such efforts, if made, will no doubt wait 
upon a change in personnel. 


The Mechanics of the Telechronometer 
System 


The essential principle of the tele- 
chronometer system is found in periodic 
reversals of the energizing current in the 
calling subscribers’ lines. These revers- 
als of line current are occasioned by the 
“pole changer,” a mechanical device lo- 
cated in the central office which changes 
the polarity of the talking battery. 
Associated with the pole changer is a 
standard electrically-wound pendulum 
clock which is equipped with make-and- 
break contactors which transmit im- 
pulses regularly (e. g., 15- or 30-second 
intervals) to the valve-controlling pole 
changer solenoids. The solenoids are 
arranged to control the flow and exhaust 
of air compression in cylinders having 
pistons acting upon carbon pile rheo- 
stats. With pressure applied alternately 
to the two pairs of rheostats the paths 
through the Wheatstone bridge circuit 
shift with each reversal of the pole 
changer. Reversal of the line current is 
coincident with the establishment, or 
elimination, of current through one pair 
of rheostats. The sound of reversal, re- 
sembling a slight intaking of breath, is 
so slight as to be unnoticed by the aver- 
age subscriber. The noise level of an 
ordinary line is sufficiently high to equal 
or cover the “breathing” noise occa- 
sioned by pole changer reversal of line 





29 Mutuality is a term used to connote the range or 
extent of telephonic intercommunication. 
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current. Each reversal of current pro- 
duces a single movement of the meter 
located on the premises of the subscriber, 
thus resulting in progressive registration 
proportional to holding time. In Ever- 
ett, current reversal occurred every 15 
seconds from 8 A. M. to 8 P. M. and 
every 30 seconds during the period from 
8 P. M. to8 A. M. The longer interval 
at night effects a 50% reduction in rates 
for outgoing service at that time. 

As the battery feed to the called sub- 
scribers’ instruments is direct from the 
exchange battery, incoming service is 
given without meter registration. The 
battery feed to the cord circuits leads to 
the answering plugs, manual operation, 
or primary selectors, automatic opera- 
tion, and through the pole changer, thus 
permitting registration of outgoing serv- 
ice in the manner described above. 

The telechronometer subscriber-sta- 
tion meter is smaller than the typical gas 
or electric meter, but it has much the 
same general appearance. It contains 
a conventional set of dials with pointers 
geared to a driving ratchet, and has the 
capacity of recording in one complete 
cycle 40,000 units of measurement 
(termed “‘telos’”) of 15 seconds each, or 
10,000 minutes of registered conversa- 
tion or holding time (termed “‘tele- 
chrones’’).°° 

From this description of the tele- 
chronometer system the relative sim- 
plicity of its operation and mechanical 
features is apparent. The amount of 
equipment required is not large, and the 
cost compares favorably with service 
measurement costs of gas and electric 
utilities. 

The Advantages of Measured Service 


In the measurement and pricing of 
telephone service on the basis of holding 
time of the calling subscribers, certain 





50 Four telos equal one telechrone. 
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important advantages over flat-rate and 
message-rate service are alleged to re- 
sult. It is proposed to enumerate these 
advantages and to test them for their 
theoretical and practical validity in the 
light of the data available. 

It is asserted that (1) the operating 
characteristics of the telephone utility 
are improved and the speed of service is 
increased because of quicker response by 
called subscribers; (2) multi-party serv- 
ice can be made less costly (more sub- 
scribers to a line) and more satisfactory 
and desirable to subscribers; (3) the 
length of conversation or subscriber 
holding time is reduced, thus eliminating 
in the main frivolous and trifling talk, 
while the number of “‘busies” is also re- 
duced and privacy on party lines is in- 
sured because subscribers who listen in 
on originating call lines are charged for 
engaging in that pleasurable occupation; 
(4) the service capacity of the plant is 
increased; (5) not only are costs to sub- 
scribers apportioned in equitable cor- 
respondence with use of the service, but 
as a more refined unit of service is used, 
service pricing more closely approxi- 
mates the theoretical ideal; (6) the cost 
of telephone service per subscriber is re- 
duced, the need for rate increases re- 
sulting from natural growth is post- 
poned, and the value of the service for 
the exchange as a whole is increased 
through increased service mutuality; 
and (7) a social and economic gain to the 
community arises through a larger num- 
ber of people being afforded the means of 
instantaneous communication. 

Operating Characteristics. The im- 
provement of the opetating character- 
istics—the first advantage cited—refers 
principally to improvements in the load 
curve through reduction of the peak and 
increase in off-peak usage (flattening of 
the curve), the decreased holding time 
of operators in manual exchanges, and 
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the decreased time of the operator’s re- 
sponse to the calling subscriber after the 
lifting of the receiver. In a study of the 
operating characteristics of the Everett 
exchange under telechronometer meas- 
ured rates as compared with flat rates, 
F. Harper Craddock found that the load 
curve flattened substantially under meas- 
ured rates,*! as revealed by the current 
consumption curves continuously re- 
corded by the Company. Furthermore, 
the load curve continued to improve 
during the period subject to study (1926- 
28). Not only were the peaks reduced 
substantially, but noticeable improve- 
ment was present in off-peak usage. 
The improvement in evening off-peak 
usage apparently was influenced largely 
by the 50% reduction in outgoing traffic 
charges for service between 8 P. M. and 
8 A. M. In the study of operators’ 
holding time, by means of recording 
charts and operator supervision, Mr. 
Craddock found a decrease of approxi- 
mately 27% in 1927 as compared with 
1926. The 1926 average operator- 
holding-time under flat rates was 5.38 
seconds, and the 1927 average under 
measured rates was 3.93 seconds. This 
indicates a remarkable improvement in 
service so far as the overall holding time 
of operators is concerned. Several rea- 
sons are assignable for this phenomenal 
decrease. Inasmuch as subscribers’ me- 
ters start registering the instant the 
operators respond to calls, speed in con- 
nection set-up would be insisted upon by 


31 Craddock, op. cit., pp. 44-47. See also Charts 3, 4, 
5, 6, and 7, pp. 51-55. 

82 Ibid. 

33 Tbid., p. $7. 

4 Tbid. See also Table 6, p. 66. 

% Thid., p. 63. 

% Tbid. 

37““The maximum number of calls per operator per 
hour was 400 for the 1928 curve and approximately 
450 for 1926. Four hundred and fifty calls per hour is 
about the speed of an average operator on a system of 
this type, although a fast operator can handle 600. A 


subscribers. Not only were additional 
operators hired to secure more rapid 
service under measured rates,® but as 
measured service had resulted in a de- 
creased number of calls per hour per 
operator each operator was required to 
handle fewer calls.** With less need for 
the holding and temporary storage of 
calls, faster service was possible.?”? The 
average length of time of operator re- 
sponse after the lifting of receivers by 
calling subscribers was ascertained to be 
slightly over two seconds.** This ap- 
pears to be a very good average. How- 
ever, an equally rapid response of oper- 
ators obtained under flat rates as well as 
under measured rates.°® As subscribers 
were not charged for the time consumed 
in operator response, it is not to be ex- 
pected that operation under measured 
rates would necessarily show increased 
speed in this respect. 

Increased Speed of Service. Concern- 
ing the alleged increase in speed of serv- 
ice through quicker response of the called 
subscribers, it may be said that measured 
service on the basis of holding time 
theoretically should influence the calling 
subscribers to abandon calls more quickly 
in the event the called parties are slow to 
respond, as they are charged for this 
interval of waiting.4° From the point of 
view of the called subscribers, the know- 
ledge that this interval of waiting is an 
element of cost to the calling subscriber 
and that failure to respond quickly to 


maximum of 700 calls per operator per hour has been 
maintained for four hours in an emergency.” (Crad- 
dock, op. cit., p. 63.) 

38In one study the average amounted to 2.02 sec- 
onds, and in the other 2.12 seconds. (Jéid., p. 59.) 

39 bid., Chart 8, p. 71. 

40 Under telechronometer operation the calling sub- 
scriber is not charged while he is waiting for the opera- 
tor to respond or for his connection to be set up under 
dial operation but, once the operator has answered or 
the connection has been set up, then he is charged for 
the interval during which the called party is being 
signalled. 
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the signal will result in call abandon- 
ment should energize the called sub- 
scribers to respond more speedily to the 
call. Complaints were made by some 
subscribers in the Everett exchange to 
the Department of Public Works that 
measured service had resulted in more 
rapid abandonment of calls and that 
subscribers were inconvenienced by the 
necessity of making a speedy response." 
Upon investigation, however, it ap- 
peared that, although there had been a 
decrease in the average length of time 
required for the called subscriber to 
answer, the decrease was very slight.” 
The percentage of call abandonment in- 
creased approximately one-half of one 
per cent in 1927 in comparison with 
1926.8 Measured service was respon- 
sible, no doubt, for a large part of this 
increase. Unless measured service re- 
sults in unreasonable haste in abandon- 
ing calls, when the called party fails in 
immediate response, improvement in 
service is secured. For subscribers to 
wait interminably on a line is to prevent 
other subscribers using the facilities. 
From the data it appears that a slight 
increase in the speed of the service was 
obtained. The increase in the percentage 
of unanswered calls is not sufficiently 
great to justify the conclusion that meas- 
ured service made for undue haste in call 
abandonment. In summary, then, serv- 
ice measurement on the basis of holding 
time apparently does tend to improve 
the operating characteristics of the util- 
ity and to cause a slight increase in the 
rapidity with which subscribers respond 
to calls. 

Effect on Multi-party Service. The 
assertion that multi-party service of a 
satisfactory character can be provided 





" Brief of the Petitioners in Favor of the Telechro- 
nometer, before the Department of Public Works of 
Washington, Cause No. 5896, pp. 6-7. 

@ Craddock, op. cit., pp. 57-58; Table 7, p. 67. The 
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at less cost under this type of measured 
service appears to be correct when tested 
in the light of available data. Party-line 
service under flat rates has always been 
subject to more or less abuse from incon- 
siderate subscribers. For this reason 
multi-party service of a lower grade than 
four-party has been held to be objec- 
tionable and generally unsatisfactory to 
subscribers. Even four-party service is 
often subject to much interference and 
proves to be unacceptable to many sub- 
scribers. It is not unusual under flat 
rates for particular subscribers on multi- 
party residence service to tie up circuits 
and trunks for 15 minutes to half an 
hour, or even longer, in frivolous, de- 
sultory conversation. This not only 
affects the service on multi-party lines, 
but it impairs the quality of service for 
the entire system. Thus the party-line 
subscribers are not the only ones to suf- 
fer. In order to improve the quality of 
service where flat rates are effective, 
constant regrading upward is in order. 
The Bell System, therefore, believing in 
the desirability of unlimited residence 
service, looks forward to the gradual 
elimination of multi-party service with 
the ideal of individual-line service as the 
desirable goal. To the extent that this 
is achieved, higher ratios of capital 
investment per subscriber may be ex- 
pected. With larger investments in 
equipment required for each subscriber, 
rates must rise proportionately to cover 
the larger outlay in fixed charges. 
Higher rates impose as a concomitant 
feature restriction on the extensive mar- 
gin of service. Contraction rather than 
expansion—service curtailment rather 
than service universality—is the tend- 
ency. 
decrease was from .15 minute in 1926 to .139 minute in 
1927, or .OII minute. 

* Tbid., p. 58; Table 8, p. 68. The percentage of un- 
answered calls to total calls placed was 3.43% in 1926 
and 3.92% in 1927. 
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The theory upon which a lower cost 
multi-party service rests for its validity 
is the downward regrading of service— 
more subscribers to a line. This ob- 
viously would not be practicable if the 
quality of service were not improved to 
make it acceptable to subscribers. Four- 
party service may be regarded as the 
lowest grade of generally acceptable flat- 
rate service. Unless measured service 
on the basis of holding time would make 
equally acceptable still lower grades of 
multi-party service, satisfactory lower 
cost service could not be given. In the 
measurement of service in accordance 
with holding time, subscribers’ message 
output theoretically would be affected in 
two ways: (1) the number of messages 
per subscriber would decrease through 
elimination of unnecessary calls, and 
(2) each call made would be of shorter 
duration. This restriction on subscriber 
use, if capable of practical realization, 
would perhaps make ten-party measured 
service comparable in quality to four- 
party flat-rate service. In the Everett 
exchange, with the re-establishment of 
measured service on a holding-time basis 
January 1, 1927, all service was regraded 
downward, one-party lines becoming 
two-party lines, two-party lines becom- 
ing four-party lines, and four-party lines 
becoming ten-party lines. Under flat 
rates four-party service was the lowest 
grade provided within the exchange.“ 
Furthermore, no distinction was made 
between business and residence sub- 
scribers. 

The practical effect of measured serv- 
ice upon subscriber calling rates was 
quite pronounced. In 1926 (under flat 
rates) the average number of calls per 
day was approximately 55,000." In 1927 





“ Ten-party suburban residence service was provided 
for the outlying areas. 


Craddock, op. cit., p. 44. 
“ Ibid., pp. 44-45. 


and 1928 (under measured rates) the 
average number of calls per day was re- 
duced to 48,000 and 46,000 respec- 
tively.“ These data suggest the con- 
clusion that unnecessary calls were being 
eliminated in large part. The decrease 
in the calling rate of subscribers is par- 
ticularly significant in the light of sub- 
stantial net increases in the number of 
subscribers and stations in 1927 and 
1928.47 The net increase in the number 
of stations in 1927 over 1926 was 1,060; 
in subscribers, 696; percentage increases 
in one year of approximately 13% and 
12% respectively. The corresponding 
increases in 1928 over 1927 were approx- 
imately 3% (307 stations), and 5%% 
(427 subscribers). Apparently, the effect 
of measured service upon extension of 
the service margin had been largely com- 
pleted by 1928 with the phenomenal 
development in 1927. The develop- 
ment of 1928 was of a more normal char- 
acter, probably caused by the natural 
growth of the exchange. 

It also was said that metered service 
had resulted “in a new social conscious- 
ness.”’48 The individual who habitually 
requested the free use of a neighbor’s 
telephone tended to become unpopular; 
therefore, the practice largely disap- 
peared.*® Logically this should obtain 
(within limits), as subscribers who per- 
mit the service to be used by others now 





47 Thid., Table 16, p. 92. 











Everett Exchange 

Average Average 

Number of | Number of 

Stations Subscribers 
WAG ess 08 icenngaten on ,719 6,482 
ne Se Rn een 8,206 6,822 
ROT Scaieia ns eats sis oe 9,266 7,518 
CREO ices hesaecseue 9,573 7,945 











48 Allen, Coburn, “Measuring Service in Units of 
Time”, Telephony, April 23, 1927, p. 18. 
«9 Tbid. 
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find that no longer can the courtesy be 
extended free of cost. The chronic bor- 
rower could no longer regard such re- 
quests as reasonable. Apparently a 
measure of relief was thus afforded tele- 
phone subscribers and the telephone 
utility from this uneconomic and non- 
revenue-producing use which is always 
present to a greater or lesser degree 
under flat rates. 

The effect of measured service upon 
the average holding time per call was 
likewise substantial. The average length 
of holding time per call was 1.44 minutes 
in 1926 and .g99 minute in 1927;°° a re- 
duction of almost one-half minute. 

By reason of the restriction in sub- 
scriber use which was accomplished 
through measured service there is no 
question but that multi-party service 
was of a higher quality, and thus more 
acceptable to subscribers. The extent 
to which ten-party service under meas- 
ured rates was comparable in quality to 
four-party service under flat rates is 
difficult to ascertain.*! However, ten- 
party service did prove highly acceptable 
to subscribers as is indicated by the 
heavy concentration on this grade of 
service in comparison with the other 
grades. It may be said in qualification 
that because of incomplete line fills®* 
many ten-party line subscribers were 
actually getting a higher grade of service 

50 Craddock, op. cit., p. 57. See Table 4, p. 64. 

51 Coburn Allen, Commercial Superintendent, Puget 
Sound Telephone Company, who was in a position to 
evaluate the relative qualities of ten-party measured 
service and four-party flat-rate service states: 

“Party-line service has been made acceptable. Per- 
haps nowhere in the world is service so instantaneous. 
A ten-party line at Everett is now a better service than 
that formerly furnished as four. The busy line, which 
interferes with the completion of a call, will on an aver- 
age be available for service in less than one minute. 

“Of the 4,360 four-party residence subscribers which 
became ten-party subscribers automatically, as of 
January 1, 1927, only nine have requested a return to 
four-party service. On the other hand, 32 subscribers 


(mostly business) have requested a change from four to 
ten-party service.” (Allen, op. cit., p. 17.) 


than would be indicated by the classifi- 
cation. This was true also of four- 
party service in 1926 with a computed 
line fill of 2.64 prior to the establishment 
of measured service.» 

Subscribers’ Bills. A comparison of 
subscribers’ bills under measured service 
with the charges which would have been 
assessed under the 1926 flat rates (and 
classifications) revealed that 76.3% of 
the business subscribers and 80.6% of the 
residence subscribers received decreased 
billings.*© Under measured service the 
average net revenue per residence sub- 
scriber per month was $1.82, per business 
subscriber, $6.26, and per subscriber for 
the entire exchange, $2.56.57 That multi- 
party service under measured rates 
(holding time) can be made less costly 
and of a more satisfactory and desirable 
character appears to be a conclusion 
warranted by the facts. 

Reduction of Uneconomic Use. The 
advantage claimed for measured service 
—namely, that the holding time of sub- 
scribers is reduced, thus eliminating 
frivolous and trifling talk—has already 
been mentioned. There is little doubt” 
but that conversations of this character, 


582 Craddock, op. cit., Table 34, p. 144. 














Everett Exchange— 
October 23, 1928 
Sub- 

Lines | scribers | Fill 

Trunks and auxiliary lines...| (164)] .... ee 
Main (single) lines......... 697 697 | 1.00 
Two-party‘ines............ 270 321 | 1.19 
Four-party lines............ 210 380 | 1.81 
Ten-party lines............ 1,664 | 5,292 | 3.18 
Ten-party suburban lines....} 176 | 1,358 | 7.72 
Total System.......... ‘3,017 | 8,048 | 2.67 














53 The term “line fill” denotes the ratio of actual sub- 
scribers per line to subscriber line capacity. 

54 Craddock, op. cit., Table 34, p. 144. 

5 Tbid., p. 139. See Table 35, p. 146. 

56 Jbid., Charts 10 and 11, pp. 87-88. 

57 Ibid., Table 13, p. 85. 
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which have so little utility to the bene- 
ficiaries that a very low traffic or output 
charge will not be borne, will continue to 
encumber the telephone system under 
measured rates based on holding time. 
Substantial reductions in the average 
holding time of call and in calling rates, 
which have taken place where this type 
of measured service has been tried, sug- 
gest that the conversations subject to 
curtailment are in large part of frivolous 
and trifling character. Since such calls 
apparently have the least relative utility 
to subscribers, they quickly tend to be- 
come submarginal with the imposition of 
an output charge. 

Increased Privacy. Privacy on party 
lines adds much to the quality of multi- 
party service and to its acceptability by 
subscribers. In the operation of tele- 
chronometer measured service in Ever- 
ett, a subscriber taking down his re- 
ceiver to listen in on an out-going call 
line would cause meter registration pro- 
portionate to the time the surreptitious 
pleasure lasted. Obviously, the effect 
would be to check considerably this ob- 
noxious activity common to party-line 
subscribers. It is said of patrons of the 
Everett exchange that they did not 
“listen in because they have learned that 
it costs.’’8 

Reduction of Busies. No data are 
available on the percentage of “‘busies” 
under measured as compared with flat- 
rate service, but from the reduction of 
calling rates and holding time it would 
be logical theoretically to expect less 
service delay on this account. With 
fewer calls per subscriber there would be 
less loading of lines, and with the busy 
line available for service in less than one 
minute on an average under measured 
rates, lines should be readily available 
to subscribers. A high average holding 





58 Allen, op. cit., p. 17. 
59 Tbid., p. 18. 


time per call and a high calling rate per 
subscriber are the factors responsible for 
a poor quality of service caused by a 
high percentage of busies in an exchange. 
A decrease in either one or both of these 
elements will tend to decrease the num- 
ber of busies and in that respect improve 
the quality of service. As both of these 
factors decreased substantially under 
measured rates as compared with flat 
rates in the Everett exchange, it may be 
reasonably supposed that the percentage 
of busies to total calls likewise decreased. 

Increased Service Capacity. It logi- 
cally and necessarily follows that the 
provision of acceptable lower grades of 
multi-party service (more subscribers 
per line) will increase the service ca- 
pacity of the plant. Multi-party line 
service means a substantially lower ratio 
of capital or equipment per subscriber 
than does individual line service. The 
increase in service capacity of a given 
quantity of plant equipment depends not 
only on the relative extent of multi- 
party service in comparison with indi- 
vidual line service, but upon the grades 
of multi-party service provided. In the 
Everett exchange the transition from 
flat rates to measured rates with the sub- 
sequent downward regrading of sub- 
scribers “more than doubled the number 
of persons’®® who could be served with 
the existing equipment. The “outside 
plant, switchboard and housing fa- 
cilities’®° were found to have their 
service capacity so greatly increased as 
“to take care of the growth of Everett 
for many years,’’®! and rates were lowered 
as a result of this increase in service ca- 
pacity with its partial utilization.” 
Thus the need for additional capital out- 
lays and rate increases (which ap- 
parently would have been necessary) 





60 Ibid. p. 18. 
8 Ibid. 
® Ibid. 
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was avoided. While service pricing on a 
holding-time basis does tend to increase 
substantially the service capacity of the 
plant, it is not to be expected that sav- 
ings will be realized or rates lowered, 
unless the increased capacity can be 
utilized. Obviously, the surplus or ex- 
cess capacity present under measured 
rates, the provision of which was neces- 
sary under flat rates, is not deductible 
from the rate-base. Savings thus wait 
upon the addition of new subscribers who 
can be served without causing any ap- 
preciable increase in fixed charges. 
The full economic gain to subscribers 
will not be realized, therefore, until full 
utilization of the extensive margin of 
existing plant capacity takes place. 
Equitable Distribution of Costs. The 
assertion that costs to subscribers are 
apportioned in equitable correspondence 
with use of the service is prima facie 
correct if use is defined in terms of hold- 
ing time, as each subscriber contributes 
revenue in proportion to his recorded 
holding time. However, there are other 
aspects and elements in use measurement 
than simply holding time. The quantity 
of facilities placed at the disposal of the 
subscribers and the time of day of call 
may be regarded as significant elements 
in pricing service on a use basis. Stated 
in other words, the factors of distance of 
call and the time of day of use theoreti- 
cally must be given consideration. The 
distance factor is of particular impor- 
tance in large multi-office exchanges 
where calls must be trunked between 
central offices. In a small single-office 
exchange where trunking is not required, 
the distance factor may be disregarded 
without material inequities in differ- 
ential pricing. In pricing service on a 
use basis in the larger exchanges, weight 
must be accorded the distance factor 
(e. g., through zoning), if equitable dif- 
ferential rates are to obtain. The time 


of day of use is likewise important be- 
cause of the need of providing plant fa- 
cilities (e. g., central office equipment, 
inter-office trunks, operators, etc.) suffi- 
cient to meet the peak demand. In the 
larger communities where transmission 
facilities of higher quality are required, 
where expensive underground circuits 
must be provided, and where call trans- 
mission is over relatively greater dis- 
tances (which requires the provision of 
expensive trunking facilities), the time 
of day of call is clearly related to service 
usage in terms of the facilities which 
must be provided. Heavy concentra- 
tion of calls at a peak period, resulting 
in an abnormally high peak, would re- 
quire the provision of a larger capital in- 
vestment in plant facilities than if the 
peak were not abnormally high and serv- 
ice usage were more constant and even. 
Less investment per call would be re- 
quired in the latter instance than in the 
former. Inter-exchange or toll service 
in which the investment per call is large 
illustrates the importance of the time of 
day of call as a factor in determining 
relative use of service. With subscribers 
contributing to revenues in proportion 
to holding time, greater equity obtains, 
nevertheless, in differential exchange 
service pricing (on a use basis) than 
under message-rate or flat-rate bases. 
Ideal Basis. It is alleged also that 
service pricing on the basis of subscriber 
holding time more closely approximates 
the theoretical ideal, as a more refined 
unit of service is used. In pricing serv- 
ice on a use basis flat rates clearly are 
highly inequitable. Little need be said 
as this is obvious to the most casual ob- 
server. Message-rate pricing is an at- 
tempt to charge for the service in some 
reasonable proportion to service use, and 
to the extent that the message rather 
than the facility—the substation—is 
selected as a unit of service consump- 
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tion more equitable differential rates 
obtain. Other factors theoretically may 
not be disregarded, however, in the 
proper measurement of service usage. 
The holding time of the message, the 
distance over which the message is trans- 
ported which becomes more important 
as the exchange increases in size, and 
the time of day of call are factors of sig- 
nificance. When it is recognized that the 
telephone utility is providing message 
transmission rather than substations, 
the importance of these factors is ap- 
parent. Theoretically, with service 
pricing on a use basis, a unit of service 
which gives due weight to these several 
factors should be selected if the inter- 
ests of equity are to be served. The 
message alone as a unit of service ac- 
cords no weight to these factors. Hold- 
ing time as an element in service usage 
appears to be of at least equal impor- 
tance with the call or message in ex- 
change service pricing. With the meas- 
urement of telephone service in units of 
holding time, the unit of service becomes 
the message- or cali-minute. The call- 
minute seems clearly to be a more equit- 
able unit and to approximate more 
closely the theoretical ideal for service 
pricing on a use basis than the call or 
message. 


Conditions Necessary for Securing Ad- 
vantages of the Telechronometer 


Cost of Service Reduced. The conten- 
tion that the cost of telephone service 





68 “*4 telephone company does not sell a physical 


product as do other utilities. It does not deliver any: 


commodity comparable to electric energy, steam, water, 
or gas. Service alone is furnished; or, better stated, 
service is made available.” (Re New York Telephone 
Company, P. U. R. 1923 B 545 at 635.) 


With measurement of service in terms of the call- 
minute, weight may be accorded the elements of time 
of day of call and distance by increasing the holding 
time per unit during the off-peak period as compared 
with the peak period (e. g., increasing holding time per 
unit from one to two minutes from 8 P. M. to 8 A. M. 


per subscriber can be reduced with 
service pricing on a holding-time basis 
has been discussed, in part, in connection 
with the other advantages. The validity 
of this contention depends upon the 
possibility of regrading the subscribers 
downward, which in turn is dependent 
upon the successful restriction of un- 
economic message output and the more 
rapid release of plant facilities by sub- 
scribers in message intercommunication. 
In the Everett exchange regrading down- 
ward of subscribers apparently was ac- 
complished successfully. With capacity 
to serve more subscribers without any 
material increase in capital investment, 
the addition of more subscribers to the 
system resulted in less investment per 
subscriber, which made possible a reduc- 
tion in the cost of telephone service per 
subscriber.” Reduction in subscriber 
cost under such circumstances, however, 
would be realized only when the un- 
utilized capacity already provided was 
brought into use by the addition of new 
subscribers. 

Rate Increases Postponed. The con- 
tention that rate increases need not 
parallel natural exchange growth rests 
on the assumption of a prior system of 
flat rates with corresponding provision 
of plant capacity in excess of that needed 
to serve the same number of subscribers 
under measured rates on a holding-time 
basis. With the shift from flat to meas- 
ured rates, the excess capacity then 
present would serve, quite naturally, to 
in the Everett exchange) in the case of the former and 
by zoning the exchange and charging tolls between 
non-contiguous zones (e. g., New York City) in the case 
of the latter. 

6 “The telephone company [in Everett] has enlarged 
its sources of revenue, while at the same time it has 
reduced the total amount which it must receive from its 
old subscribers. That is to say, those who received 
service under flat rates, are now paying, as a whole, less 
than they formerly paid; and this difference is being 
made up by the 1,300 new stations which have been 


added since the first of the year.” (Allen, op. cit., pp. 
17-18.) 
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take care of the natural growth in the 
exchange to the point of full utilization 
without the necessity of any substantial 
amount of additional plant investment. 
With but little increase in fixed charges 
and operating expenses, more complete 
utilization of plant facilities would re- 
duce the cost per subscriber, and rates 
could even be lowered rather than raised. 
This was the experience in the Everett 
exchange. Upon reaching the point of 
full utilization of plant, further natural 
growth in the exchange would require 
the provision of additional facilities with 
the apparent necessity for rate increases. 
Because of the lower ratio of capital in- 
vestment per subscriber under measured 
rates as compared with flat rates, the 
rate increases would not need to be as 
large nor would they probably need to be 
so frequent. To the extent, therefore, 
that an exchange is overbuilt for this 
type of measured service, the transition 
to measured rates would postpone for 
some time the need for additional capital 
outlays, and hence the possible need for 
rate increases. 

Value of Service Increased. Another 
alleged advantage is that the value of the 
service for the subscribers as a whole is 
increased through increased service mu- 
tuality. The reduction in service costs 
per subscriber, it is asserted, results in 
an increase in the value of the service for 
the exchange asa whole. With the push- 
ing outward of the extensive margin of 
service which is substantially affected 
and furthered by rate reductions, the 
range or spread of possible and actual 
intercommunication is increased. It 

8 “We have more than doubled the number of per- 
sons who can be served with our [existing] equipment. 
The present outside plant, switchboard and housing 
facilities are now sufficient to take care of the growth of 
Everett for many years. Therefore we have not only 
avoided the need for an increase in rates, but we have 
actually lowered them.” (Allen, op. cit., p. 18.) 


8? The value of telephone service “depends on the 
number of other individuals with whom a subscriber 


logically follows that with an increase in 
the range of telephone service—a larger 
number of people available—the utility 
of the telephone as a communicating 
device becomes greater.*? The value of 
the service to subscribers, in so far as it 
is dependent upon service utility, is thus 
enhanced. After the exchange has 
reached a certain size, or certain sub- 
scribers have been added, it does not 
always follow, however, that the addition 
of more subscribers will increase the 
value of the service to any particular 
subscriber. In certain instances, residen- 
tial subscribers having a rather limited 
and clearly defined group within which 
intercommunication takes place are often 
little affected by an increase in service 
mutuality. The utility of the service, 
therefore, may not be increased. For 
business subscribers and residential sub- 
scribers generally, an increase in service 
mutuality (within limits) tends to result 
in an increase in service utility and thus 
in service value.** 

Increased Usefulness. Another im- 
portant advantage which is claimed for 
measured rates is the social and economic 
gain to the community in consequence of 
a larger number of people being afforded 
the means of instantaneous communica- 
tion. Facts previously presented sup- 
port the contention that a larger number 
of people can avail themselves of tele- 
phone service by reason of lower rates 
under measured service. With a larger 
number of people placed in closer con- 
tact through the medium of the tele- 
phone, there is a net social gain from the 


can communicate. The interdependence of service, the 
fact that there must be two parties to every telephone 
conversation, leads to a recognition of the principle 
that the fullest usefulness and greatest value of tele- 
phone service is had when the largest number of sub- 
scribers are served.” (Re New York Telephone Com- 
pany, P. U. R. 1923 B 635.) 

68 “The value of the telephone [in the Everett ex- 
change] has been increased since more people may be 
reached over it.” (Allen, op. cit., p. 17.) 
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facilitation and fuller development of 
social and business intercourse. This 
gain is by no means inconsiderable. 


Conclusion 


From the preceding discussion of the 
alleged advantages of service measure- 
ment and pricing of telephone service on 
a holding-time basis, the general con- 
clusion seems warranted that the ad- 
vantages are valid in substance. Meas- 
ured rates based on holding time thus 
appear (within limits) to be more 
equitable, more promotional (in refer- 
ence to the extensive margin), more 
stable, and more scientific than flat or 
message rates. However, it should not 
be inferred that there are no disad- 
vantages to the use of telechronometer 
measured rates. The technical equip- 
ment required to measure subscriber 
holding time and the periodic meter 
readings add to the total cost of render- 
ing service. More or less subscriber dis- 
satisfaction because of service pricing 
on a holding-time basis is to be ex- 
pected. Many subscribers will no doubt 
object to any attempt to curtail use, re- 
gardless of the desirability of such cur- 
tailment. Furthermore, it should be 
emphasized that, while service pricing 
on a call-minute basis appears to have 
decided advantages over flat- or mes- 
sage-rate bases, it does not meet fully the 
theoretical requirements of scientific 
pricing on a use basis. 

In the light of the advantages it is to 
be hoped that telechronometer measured 
service is subject to further experimenta- 
tion and use. The experiment in the 
Everett exchange, politics excluded, 
appears to have been economically a suc- 
cess. New techniques and policies in 





6?The Western Electric Company performs two 
essential functions for the Bell System by manufac- 
turing practically all telephone equipment used by the 
System and by acting as general distributing agent 
for supplies which it manufactures or purchases for 


intra-exchange service pricing of a more 
scientific character are to be commended 
as constituting a trend in the right direc- 
tion. The outlook for the telechronom- 
eter system of measured service is not 
encouraging, first, because of the un- 
favorable publicity, apparently largely 
unjustified, which has attended the 
Everett experiment, and second, because 
of the attitude and policy of the Ameri- 
can Telephone and Telegraph Company 
which evidently does not regard with 
favor the employment of equipment in 
the Bell System telephone exchanges, 
the patents of which are not owned or 
controlled by the above corporation. 
Various reasons have been advanced 
which may explain the policy of the Bell 
System in part. Apparently there is a 
dislike on the part of the Bell System to 
pay royalties to independent companies 
for the use of equipment. Furthermore, 
a substantial income is received from the 
Western Electric Company’s function as 
the manufacturing and purchasing sub- 
sidiary of the American Telephone and 
Telegraph Company. This income ap- 
parently would be substantially impaired 
if the telechronometer system were 
adopted, first, by the reduced ratio of 
plant investment per subscriber which 
would mean a future reduction in the 
quantity of equipment required, and 
second, by the overexpanded character 
of the exchanges of the Bell System un- 
der telechronometer measured ates. 
Until the time of full utilization of plant 
the manufacturing and purchasing ac- 
tivities of the Western Electric Com- 
pany would be greatly curtailed. The 
full utilization of existing plant might 
require a period as long as Io years. 
There is also the matter of the loss in 


the associated companies. Closely associated with 
the functions of manufacture and distribution are the 
two related activities of plant engineering and in- 
stallation. 
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earnings to the Bell System inherent in 
the “‘cost plus” rule of regulatory bodies 
which allows—to illustrate—an 8% re- 
turn on plant valuations based on used 
and useful elements whose cost in the 
plant is financed on a 6% basis. 

It is urged, on the other hand, that, 
whereas the flat-rate system, or even the 
message-rate system, fails to afford 
rates which will extend telephone service 
into the present unserved classes esti- 
mated at approximately 40% of city 
residences and 10% of business estab- 
lishments, the telechronometer system 
which provides satisfactory lower-grade, 
multi-party service would place the tele- 
phone within the economic means of the 
unserved classes. The objective of the 
Bell System—universal telephone serv- 
ice—would, therefore, be realized to a 
far greater degree. With universal tele- 
phone service in a community sense in a 
large measure an accomplished fact 
(rather than as a distant, unattainable 
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objective under prevailing flat- and mes- 
sage-rate systems), improved public re- 
lations for the industry and a net social 
and economic gain to society would re- 
sult. Rate schedule adjustments could 
be made currently by one-mill changes 
in the charge per unit of service without 
affecting public relations adversely.” 
The decrease in the revenues of the 
Western Electric Company (previously 
referred to) would be offset, to some ex- 
tent, by the increased revenues from 
telephone instrument sales. Lastly, in 
times of business depression with rev- 
enues to some degree consonant with 
business conditions, the relatively de- 
creased ratio of plant investment per 
subscriber, or the smaller plant dollar 
ratio to subscriber revenue dollar, would 
represent decidedly less “frozen” capital 
investment. 





70 Tn illustration, see the telechronometer rate sched- 
ules previously in use in the Everett, Washington, tele- 
phone exchange in P. U. R. 1926 C 504. 














Bonds of Maintenance as Aids in Acquiring 


Farm Ownership 
By CARL F. WEHRWEIN 


N interesting legal document many 
times found in eastern Wiscon- 
sin, and perhaps also in other 

localities, is the bond of maintenance or 
“support”. It is a special means of 
transferring the title to farm land, but 
is confined to close relatives, usually 
a father and son or son-in-law. It acts 
as an aid in acquiring farm ownership. 
Hence, it displaces tenancy to some ex- 
tent, but exactly how much is uncertain. 
In its most common form it provides 
that in consideration of the deed trans- 
ferring the land, the “bounden” is to sup- 
port the other parties during the re- 
mainder of their lives according to 
specified conditions, and to make certain 
cash payments to other heirs, if there are 
any. Hence, such a bond is not only a 
special type of farm sale contract, but is 
also a sort of will. Many times the 
bounden is also required to support one 
or more minor heirs until they have 
reached a certain age. A penalty, 
secured by a mortgage on the farm, is 
provided in case of non-fulfillment. 
Bonds of maintenance originated in 
Central Europe and were brought to 
the United States by immigrants from 
those regions. Their use in this country, 
however, is not confined to those im- 
migrants and their descendants. Be- 
cause of inter-racial contact, they have 
also to a small extent been adopted by 
groups to which they had formerly been 
unknown. Such bonds will scarcely be 
found where the amount of property 
involved is very small or is in a form 
other than land. Hence, they are not 
known to be prevalent in England, Ire- 
land, and other countries where the 


percentage of farm tenancy is high, 
where merely the right to lease land, 
not the title to it, descends from one 
generation to the next, and where the 
other wealth bequeathed, if any, is in 
other forms. 


The Nature of Bonds of Maintenance 


The object of this type of farm sale 
contract obviously is twofold. On one 
hand, it enables the purchaser to buy 
the farm without the use of outside 
credit, his share of the estate being 
equivalent to the down payment, and 
to pay for it on the installment plan on 
a long-term basis. On the other hand, 
it enables the sellers to draw upon their 
equity in the farm for their daily needs; 
i. e., be assured of the means of support 
for the balance of their lives, while 
still leaving something for other heirs. 

It is hard to determine whether the 
bond is more important than the deed, 
or the deed more important than the 
bond. In view of the wording of the two 
instruments as ordinarily written, the 
deed is the more fundamental document, 
and the bond is built upon it, since the 
deed is an ordinary one, and says noth- 
ing about the bond, while the bond ex- 
pressly states that it is executed in con- 
sideration of the deed. Hence, the bond 
can be nullified without disturbing the 
effect of the deed, but the deed cannot 
be revoked without also voiding the 
bond. On the other hand, if the terms 
of the bond are adhered to, its compre- 
hensive and significant provisions will 
have been the controlling factors in the 
transfer of the land involved. So the 
relative importance of the two instru- 
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ments is probably dependent upon the 
ultimate success or failure of the bond. 
The bond is secured by a mortgage but, 
in this comparison, the mortgage may 
be ignored since, even if there were no 
bond, the mortgage would still exist. 

Broadly speaking there are two classes 
of bonds. The first is that under which 
the bounden is required to discharge his 
obligations to the sellers by directly 
supporting them; i. e., by providing 
them with the various necessities of 
life which the farm affords, and a 
small amount of cash, at intervals, 
with which they may purchase their 
other necessities; ordinarily provision is 
made for both families to live in the farm 
house. Under the second type of bond 
the bounden pays for the farm entirely 
in cash in installments. 

The first type has been by far the 
most numerous, although in later years 
the proportion of the second type has 
been increasing. There are many varia- 
tions of the first type. For example, a 
bond, instead of requiring the bounden 
to deliver the various articles of food 
needed by the sellers, may provide that 
all eat at the same table. In addition, 
there are combinations of the two 
types. For example, a bond may list 
all the provisions of the first type, but 
also state that, if such an arrangement 
does not prove mutually satisfactory, 
the sellers may live elsewhere and the 
bounden is then to discharge his obliga- 
tions to them entirely in cash, also in 
installments. Another combination speci- 
fies money payments in lieu only of the 
articles of food, but lists all the other 
usual goods and services. An actual 
bond, illustrating the first type, follows. 


A Bond of Maintenance 


“KNOW ALL MEN BY THESE PRES- 
ENTS, THAT I, Henry Schuler! of the 
errr skh ww eae ae Sees 
County, State of Wisconsin, am held and 


firmly bound unto John Schuler and Mary 
Schuler, his wife, of the same town, county 
and state, in the penal sum of Four Thousand 
Dollars ($4,000.00), good and lawful money 
of the United States of America, to be paid 
to the said John Schuler and Mary Schuler, 
his wife, for which payment well and truly 
to be made I bind myself, my heirs, execu- 
tors and administrators and each and every 
one of them firmly by these presents. 

“Sealed with our seals and dated this 21st 
day of April, A. D. 1919. 

“The conditions of this obligation are 
such that whereas, the said John Schuler and 
Mary Schuler, his wife, have deeded to the 
said Henry Schuler by warranty deed bear- 
ing date of the 21st of April, A. D. 1919, 
the following described real estate lying and 
being in the County of.................. d 
State of Wisconsin, to wit: [Description of 
the property is inserted here.] 

“Now for and in consideration of the said 
conveyance to the said bounden, the receipt 
whereof is hereby acknowledged and con- 
fessed, the said above named bounden does 
hereby promise and agree that he will pay 
to the said John Schuler and Mary Schuler, 
his wife, during their natural lifetime, an- 
nually the sum of Ninety-six Dollars ($96.00) 
the first payment of Eight Dollars ($8.00) 
to be made upon the ensealing and delivery 
of this bond, and Eight Dollars ($8.00) to 
be paid monthly thereafter. 

“The above named bounden shall also de- 
liver to the said John Schuler and Mary 
Schuler, his wife, during their natural lifetime, 
in December of each year, one dressed hog 
of 175 to 200 pounds in weight, and one 
quarter of beef of at least 100 pounds in 
weight; in October of each year, 15 bushels 
of potatoes; annually, two barrels of wheat 
flour; and daily, one quart of milk. The 
above named bounden shall also furnish all 
the necessary firewood which the said John 
Schuler and Mary Schuler, his wife, will 
need during their natural lifetime, the said 
bounden to get the said firewood ready for 
the stove. 

“The said John Schuler and Mary Schuler, 
his wife, reserve for themselves the south 
half of the dwelling house now situated on 
the said premises, the said south half in- 
cluding cellar room, two rooms on the first 
floor and two rooms on the second floor. In 





1 The proper names herein, except that of the state, 
are assumed. 
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case said rooms or dwelling house will be 
destroyed by fire or other causes, then the 
above named bounden shall replace them 
with as good or better rooms. 

“The said age Schuler and Mary 
Schuler, his wife, further reserve for them- 
selves one-quarter of an acre of land on the 
said premises near the said dwelling house, 
which land shall be properly manured and 
tilled by the above named bounden annually 
for garden purposes, and the said John 
Schuler and Mary Schuler, his wife, shall be 
entitled to one-fourth of the fruit produced 
on the said premises conveyed to the above 
named bounden. 

“The said Henry Schuler shall furnish 
the said John Schuler and Mary Schuler, 
his wife, with a safe and reliable horse and 
buggy or cutter at any time they may de- 
sire the same, except during seeding or 
harvesting time. 

“The above named bounden shall also do 
the washing and mending for the said John 
Schuler and Mary Schuler, his wife, if they 
are not able to do it themselves, and shall 
also give the necessary care to the said John 
Schuler and Mary Schuler, his wife, in case 
of illness, and summon a physician at their 
request, but the physician’s bill shall be 
ome by the said John and Mary Schuler, 

is wife. 

“The said John Schuler and Mary Schuler 
his wife, reserve the right to go to and from 
all buildings on the said described premises, 
and shall have free and unhindered use of 
the well and cistern on the said property. 

“In case of the death of the said John 
Schuler and Mary Schuler, his wife, the 
abeve named bounden shall give them a 
decent burial and pay all the funeral ex- 
penses. 

“The above named bounden shall pay to 
Albert Schuler two years after the death of 
the said John Schuler and Mary Schuler, 
his wife, Five Hundred Dollars ($500.00), 
without interest; to William Schuler three 
years after the death of the said John 
Schuler and Mary Schuler, his wife, One 
Hundred Dollars ($100.00), without interest; 
to Carl Schuler four years after the death of 
the said John Schuler and Mary Schuler, 
his wife, One Hundred Dollars ($100.00), 
without interest; to Anna Schneider, nee 
Schuler, five years after the death of the 
said John Schuler and Mary Schuler, his 
wife, One Hundred Dollars ($100.00), with- 


out interest; to the children of Ida Schultz, 
nee Schuler, deceased, namely, Erwin 
Schultz, Otto Schultz and Richard Schultz, 
One Hundred Dollars ($100.00) without 
interest, each to receive one-third of the said 
amount when he has reached the age of 
twenty-one (21) years. 

“Tf all the conditions of this bond are 
fully performed, then this obligation shall 
be void and of no effect, otherwise, it shall 
remain and be in full force and effect. 

“In Witness Whereof, I have hereunto 
set my hand and seal on the day and year 
first above written. 

Henry Schuler (Seal) 
“In presence of: 
William C. Zimmerman 
George A. Allen 


An attorney usually writes the bond, 
which, after being notarized, is recorded 
in the office of the register of deeds. 


Analysis of Sample Bonds 


In an effort to determine the degree of 
success which bonds of maintenance 
have attained for the purpose for which 
they were intended, the writer made a 
somewhat detailed study of the bonds 
written in a typical town of Manitowoc 
County, Wisconsin, during the period 
1860-1928. This county borders Lake 
Michigan, and lies about 70 miles north 
of the city of Milwaukee. The town 
selected is Newton, which was settled 
between 1847 and 1860. About 75% of 
the people are of German descent, 
about 15% are Polish, and 4.5% are 
Irish. The remainder consists of a few 
Norwegians, Bohemians, Russians, and 
Scotchmen. The population is very 
stable, 24 of the present inhabitants 
having been born there. Dairying is 
the main type of farming. Farm 
tenancy is low, only 4.5% in 1927. 

A summary of each bond that has 
been written in this town, as recorded 
in the office of the Register of Deeds of 
Manitowoc County, was set down, and 





2 There were no bonds written prior to 1860. 
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in addition, the detailed histories of a 
considerable number of them, one from 
each of 32 sections of the 36 in the town 
and representative of the different parts 
of the period of time covered in this 
survey were obtained. The former in- 
formation was useful in gaining an ac- 
curate conception of the provisions of 
the different types of bonds, and the 
latter reveals the degree of success the 
bonds have attained. The 32 bonds 
were all of the first type, except when 
otherwise stated. The histories were 
obtained from attorneys who wrote the 
bonds and who were called upon when 
trouble occurred, or otherwise were in 
touch with the parties involved while 
the bonds were in force. The general 
opinions of these and other attorneys 
and of probate judges and registers of 
deeds as to such bonds were also secured. 

In addition, a brief, general survey 
was made in the counties that surround 
Manitowoc County—namely, Kewau- 
nee, Brown, Calumet and Sheboygan 
Counties. The bonds examined in the 
town of Newton were compared with 
representative ones recorded in the other 
counties, and attorneys and others 
there were also interviewed as to the 
degree of success bonds have had in their 
their respective counties, and general 
opinions of bonds obtained. 

To show how successful bonds have 
been, the writer need merely quote his 
notes on the histories of the bonds 
selected for individual study in the town 
of Newton. A bond was considered 
a failure if there was long continued 
(i. e., more than occasional) trouble and 
quarreling, irrespective of whether or 
not the mortgage was foreclosed and 
the land changed hands. Such quarrel- 
ing alone makes another arrangement 
more desirable. 

The History of Individual Bonds 


Bond No. 1. This bond has an un- 


usual history. The original bounden 
was a son. He, however, later trans- 
ferred the land to his daughter and son- 
in-law and indorsed the bond and mort- 
gage to them. Trouble developed over 
minor provisions of the bond between 
the original owners and their grand- 
daughter. Her husband was not in- 
volved. Court action was avoided 
while the younger man lived, but when 
he died his widow promptly evicted her 
grandparents. They brought suit and 
the court upheld them. This bond, 
therefore, was a failure. 

Bond No. 2. There was much trouble 
here, the foimer owners alleging that 
the bounden had not complied with the 
terms of the bond, especially those 
respecting the cash payments. Suit was 
brought, but the matter was settled out 
of court. This bond, nevertheless, was a 
failure. 

Bond No. 3. This bond was a com- 
plete failure. The previous owners 
accused the bounden of gross non-com- 
pliance with the requirements of the 
bond, sued him, and were upheld. 
When the bounden failed to pay the 
penalty, the mortgage was foreclosed 
and the land reverted to the original 
owners. 


Bond No. 4. Much quarreling occur- 
red over minor provisions of the bond, 
and the bounden finally purchased the 
release of the bond. The bond was un- 
successful. 


Bond No. 5. There was much trouble 
here also, The older people were hard 
to get along with, and the bounden re- 
fused to discharge his obligations to 
them, other relatives also becoming in- 
volved. Legal recourse was not had, but 
this was positively an unsuccessful 


bond. 


Bond No. 6. Trouble and ill feeling 
occurred here continually, the bounden 
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being accused of gross non-compliance 
with his obligations. Though the 
matter was never taken into court, the 
bond must be adjudged unsuccessful. 


Bond No. 7. The bounden, a son-in- 
law, had differences with the older 
people, and the latter moved away 
under an alternative arrangement pro- 
vided for in the bond, after which no 
further trouble was experienced. This 
bond must be adjudged successful. The 
alternative arrangement here is signifi- 
cant, for it rendered the bond successful 
whereas without it the bond might have 
been a failure. 


Bond No. 8. The former owners 
died very soon after the agreement was 
entered into, and there was no trouble. 
Technically this bond was successful, 
but it is really not representative. 


Bond No. 9. The circumstances here 
were the same as in Bond No. 8. 


Bond No. ro. This bond was suc- 
cessful, but since the bounden was 
merely dealing with his mother, his 
father being dead, and the bounden 
never married, this is also not a typical 
case. 


Bond No. 17. Under this bond the 
bounden was obligated merely to make 
periodical cash payments to the previ- 
ous owners, and the latter could live 
where and how they pleased. This was 
the shortest and simplest bond found. 
Because of these factors, it was suc- 
cessful. It could have been unsuccessful 
only if the bounden had failed to make 
his cash payments. 


The remaining bonds, 21 in number, 
were all successful, as there was little or 
no known trouble. 


Thus six of the 32 bonds (18.8%) 
were definitely unsuccessful. This is 
not a high percentage. However, three 
of the successful bonds must be ruled 


out because the circumstances involved 
were not typical. In addition, we must 
recognize the fact that these six unsuc- 
cessful bonds are merely those of which 
notice about trouble came to the at- 
torneys questioned. There may have 
been much trouble in connection with 
some of the other bonds, but informa- 
tion concerning them did not get out of 
the immediate neighborhood, or per- 
haps even the immediate families. 

The experience with bonds in the 
other counties appears to have been 
about the same. The bonds in these 
other areas are similar to those of the 
town of Newton, except in Kewaunee 
County where a higher percentage of 
the agreements seem to specify cash 
payments only. The degree of success, 
according to the opinions of the at- 
torneys, probate judges, and registers 
of deeds interviewed, has been about 
the same. 


Opinions concerning Bonds 
of Maintenance 


There was great unanimity among 
the people questioned in the five coun- 
ties included in the survey in the feeling 
that, while the bonds of maintenance of 
the first type may at one time have 
fitted rather well into the then existing 
situation, continuance of their use is 
inadvisable. Only one attorney spoke 
for them, saying there need not be any 
trouble if the bonds are properly writ- 
ten. He is, of course, correct in imply- 
ing that a bond written with an eye to 
setting up all possible safeguards against 
disagreement and friction is less likely 
to result in trouble than one carelessly 
drawn. However, we need not consider 
bonds known to be poorly drawn. Our 
task is to pass judgment upon instru- 
ments so planned and worded as to have 
the best chances of success. The opin- 
ions of the people interviewed were, of 
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course, based upon bonds of which they 
had knowledge, and some of these were 
poorly drawn. However, they were not 
all poorly drawn, and therefore the lack 
of success noted was certainly not in all 
cases caused by careless drafting. 

The consensus is that there are too 
many small provisions in the ordinary 
bonds which, in the intimate day-to-day 
life of the parties involved, lend them- 
selves easily to violation. As one probate 
judge aptly put it, “Too much depends 
on good will.” It is highly probable, 
therefore, that, given good will, a bond 
is unnecessary and an apparently suc- 
cessful bond plays but an insignificant 
tole in the harmonious life of the two 
families. On the other hand, if good 
will is absent and a bond forces the 
people to live together, it may do more 
harm than good. Thus, even though 
the percentage of the bonds known to 
be unsuccessful is not high, the general 
attitude toward agreements of this type 
as expressed by the people interviewed 
is unfavorable. 

In other words, bonds of maintenance, 
particularly those of the first type, do 
not seem today to fit well into Ameri- 
can conditions. The bonds are most 
useful where farming is of the hand- 
to-mouth type, and it is perhaps im- 
possible for a farm owner during his 
lifetime to accumulate more wealth 
than is represented by a farm of low 
value. Hence, under such unfavorable 
conditions when a man and his wife 
turn their farm over to a son or son- 
in-law, receiving no cash down pay- 
ment, the purchaser’s income would be 
so low that he would not be able to pay 
them enough in cash, in the form of 
interest and part of the principal, to 
sustain them if they should move from 
the farm. In such a case it would be 
necessary for the original owners either 
to purchase or rent living quarters and 


buy all their other necessities at a profit 
to the seller. In fact, the son or son-in- 
law would very probably not even be 
able to pay the usual rate of interest. 
(Note that in the bond reproduced 
above the payments to be made to the 
other heirs do not bear interest.) If 
the old people live elsewhere and the 
new owner would perhaps be able to 
pay them enough to supply all their 
needs, the other heirs would not get 
anything. The situation would scarcely 
be better if the purchaser were to borrow 
the money elsewhere and pay the previ- 
ous owners, since he would then also 
be unable to carry the debt and, while 
the old people, living at some other 
place, could satisfy their immediate 
needs, there would be but little, if any- 
thing, left for the other heirs. Thus, if 
the two families live together on the old 
farm, they will save the amount which 
would otherwise go for the purchase or 
lease of a building, and the profit which 
would go to the grocer, the butcher, and 
so on. Incidentally, the older people can 
be of considerable assistance to the young 
owners, and the familiar surroundings 
will undoubtedly, in most cases, be more 
agreeable to them than a new abode 
wouldbe. Itisalso to be noted that when 
the purchaser pays the sellers “in kind” 
rather than in cash, the effect of fluctua- 
tions in the price level will be avoided 
and under the bond the sellers wiii be 
assured of the means of support for the 
balance of their lives, if the purchaser 
remains solvent. 

However, in general, farming in this 
country, at least since the turn of the 
century, has usually been profitable 
enough so that it has not been necessary 
for economic reasons to make this kind 
of an arrangement. Hence, the ordinary 
bonds are not only unnecessary but also 
perhaps positively inadvisable, since the 
danger of friction and disagreement, 
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ever present in such~a relationship, is 
more imminent when there is a spirit 
of independence in either the sellers or 
the buyer or both, arising from an eco- 
nomic position under which either may 
dispense with the arrangement and still 
be economically independent. Further- 
more, since the conditions in those parts 
of Central Europe where the bonds 
originated have prevailed over a long 
period of time, perhaps a more closely 
knit family relationship generally ex- 
ists and, in addition, because of long ex- 
perience with the bonds, the legal system 
is possibly better adapted to the ad- 
ministration and enforcement of such 
instruments. 

This generally unfavorable attitude 
toward bonds of maintenance is re- 
flected in the trend in the number of 
such instruments written in the town 
of Newton. The decline, especially 
since 1900, is significant, although a 
decrease in the population and a slight 
increase in the size of farms in this area 
during the same period undoubtedly are 
to a small extent contributing factors. 
Taste I. Numper or Bonps oF MAINTENANCE 


WRITTEN IN THE Town or Newton, MAnI- 
tTowoc County, Wisconsin, BY DECADES 














Decade Number 
RROD Ss 5 25.c ere hice Sqe erties ein tae 13 
Le SCOT Eee: 20 
MONI 5 Sons 2h cso aoc ees Pee 48 
NR ce 0A Seas: etsia'ie nghassnaiey stun wal Ee 40° 
RIND Bod onc Siena de eRe Ae RT 23 
oe ee Se aie emer ary, 21 
TINE a ok scsi cts <cwabewateeriare ss 7 





* Note that this period is not a full decade. 


An Alternative Plan 

However, if the common bonds of 
maintenance are no longer to be used, 
some other plan or instrument must be 
found to take their place. We need here 
concern ourselves only with a plan 
which would be suitable under the cirt- 
cumstances in which a ‘bond of: main- 
tenance would, or might, otherwise be 


used. In other words, it must be an ar- 
rangement under which, while economic 
conditions are such that the two families 
may live apart and still leave something 
for the other heirs, the purchaser will 
nevertheless be able (1) to buy the farm 
without the use of outside credit, his 
share in the estate being equivalent to 
the usual down payment; (2) to pay for 
it on the installment plan on a long- 
term basis; and the sellers will be able 
to draw upon their equity in the farm 
to the extent of the interest and part of 
the principal for their daily needs, 
Manifestly, to attempt to devise a plan 
or plans which would be fair and ad- 
vantageous, if the purchaser would have 
to draw upon outside credit, would be to 
endeavor to solve the entire problem of 
farm credit, which is outside the scope 
of this paper. It seems that the above 
described requirements would be ade- 
quately met by a deed and sale contract 
calling for a certain annual payment, 
consisting of the interest and part of 
the principal, and based on the amortiza- 
tion plan. Such a contract would also 
introduce the element of uniformity in 
the payments, which would usually be 
an advantage to both parties. This 
arrangement would be somewhat similar 
to bonds of the second type. The will 
would be taken up separately, and would 
have no direct connection with the sale 
of the farm. 

The original owners may live with the 
son or son-in-law, if a mutually satis- 
factory arrangement can be made. The 
former may secure from the latter such 
of their necessities as the farm affords if 
they can agree upon prices, which should 
not be difficult in the case of most 
articles, and these supplies may be 
credited against the next cash payment 
due. All people interviewed agreed that 
in no case should the two families eat 
at the same table. However, the older 
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people should have the right to move 
away and live elsewhere in the event of 


incompatibility, disagreement about the . 


living arrangements, or other reasons. 
In other words, if, given good will, there 
is mutual benefit to be derived by the 
two families from common habitation 
of the farm home, they should have the 
opportunity to receive and enjoy it, 
but if family discord should result there- 


from, they should not be forced to live 
together, as in that case such a relation- 
ship would be more harmful than help- 
ful. Experience over a long period of 
years has shown that a bond does not 
guarantee good will, except when eco- 
nomic pressure, preventing an alter- 
native, induces the parties to the agree- 
ment to exert greater effort to adjust 
themselves to each other. 
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II. The Ice Industry: Its Economics and 
Future* 
By L. B. BREEDLOVE 


N social theory all industrial organi- 
zations have the same objective, 
namely, the best price or that 

price point where the equilibrium of de- 
mand and supply produces the largest 
volume of goods or services. In some in- 
dustries this object may best be achieved 
by a number of small producing units 
operating in competition and in other 
industries by a single large producing 
unit operating without direct competi- 
tion under a monopoly grant and public 
regulation as to price and service. In 
this latter group fall the industries in 
which duplication of investment arising 
under conditions of competition leads 
to higher prices and service incon- 
veniences, and for most members of this 
group the economies of increased size 
are decisive up to the point of absorbing 
the complete market. Thus the question 
which is the best path to the objective 
in a particular industry becomes a 
question of economics and social policy. 

Most of the confusion arises in settling 
the economic question. Unless service in- 
conveniences or price dislocations arouse 
him, the average citizen takes little 
interest in the problems of a particular 
industry in which he is not actively en- 
gaged. Even there his opinion of the 
reduction in price which can be achieved 
through the economies of increased 
size or consolidated operations by re- 
stricting the number of producers is 
largely formed from the statements 
of informed business leaders or recog- 
nized students and only in a minor way 


* Editorial Note: This is the second and last article 
on the ice industry. The first article appeared in the 


by the statements of those in the in- 
dustry. The heritage from the long 
struggle of our forefathers against mon- 
opolies is a deep ingrained fear that 
monoply price will in some degree be 
exacted unless the economies of opera- 
tion as a monoply are sufficient to lower 
selling price below that achieved by com- 
petition and accompanied by public price 
control to protect against the consumers’ 
bargaining disadvantage. In the case of 
the so-called local utilities, experience 
with service inconveniences and frequent 
financial failures of producing companies 
had demonstrated to the public that 
competition was injurious and wasteful. 
But the public’s fear of monoply grants 
has been assuaged by the demonstra- 
tions of business leaders that economies 
of consolidated operations are sufficient 
with public control of prices to reduce 
selling price materially and to provide 
adequate return to the capital needed 
in the business. 

The rapid growth in the volume of 
sales and the stability of the return to 
the invested capital in these local 
service enterprises under public regula- 
tion of price and service have caused 
many to regard public utility status as 
a haven of relief from the ills of compe- 
tition. When the market inroads of 
another commodity or overproduction 
in the industries producing necessities 
depressed the earnings on the invested 
capital, many turned envious eyes to- 
ward public utility status. Within 
recent years there has been a tendency 


August number of the Yournal of Land & Public Utility 
Economics, pp. 234-248. 
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to urge that, because they supply 
necessities, the coal, oil, ice, and even 
the bread producing enterprises be regu- 
lated as public utilities. Current peri- 
odicals at frequent intervals contain 
articles or reports of addresses which 
urge that specific industries be included 
in the public utility family and point 
out that the future will witness an in- 
creasing parade of new utilities. 

Of these specific industries, the im- 
provements in manufacturing methods 
and the ease of financing brought a 
rapid increase of producing capacity in 
excess of the increase in the consump- 
tion by the public with a consequent 
reduction in the return on the invested 
capital to a point where the continu- 
ance of many of the enterprises was in 
jeopardy. It was apparent that un- 
bridled direct competition did lead 
easily to the wastage of the capital 
supply by the non-risk investor and the 
risk-taking stockholder of the enter- 
prise which could and did serve the pub- 
lic most efficiently. Many began to urge 
that some form of social control be 
adopted to prevent men from adding to 
the present producing facilities of the 
industry which was already suffering 
from overcapacity. The proposal first 
arose in the case of the businesses with 
large inflexible plant investment serving 
limited market areas but was rapidly 
extended to those serving large and 
broad markets. The businesses operat- 
ing plants probably just as inflexible 
but representing a lower capital in- 
vestment in respect to gross sales 
in either limited or broad markets were 
quite generally not considered to fall in 
this group and in them competition to 
select the most efficient producers was to 
continue unabated. The water-ice in- 
dustry, serving limited market areas 
by inflexible plants with a capital turn- 
over about one-half of that in the 


natural utilities and considerably lower 
than that usual for industrial plants, 
was among the first of the group to ex- 
perience the ills of overcapacity but soon 
became a conspicuous member of this 
latter group of businesses in which 
limitation upon the freedom to enter 
the producing field was urged. 


The problem of control presented in 
this new proposal is so to balance pro- 
duction capacity with consumption that 
the public will be adequately served at a 
price which does not represent monopoly 
power but which sufficiently presses on 
competitors to develop efficiency while 
amply rewarding the most efficient pro- 
ducers. In the case of natural monopo- 
lies, where service inconvenience to the 
public and higher selling prices result 
from the duplication of investment 
arising from competition or, as is trus 
in most cases, where the economies in 
consolidation are decisive until the 
whole market is absorbed, the limita- 
tion of the market to one producer 
together with public determination of 
price to provide adequate return to 
attract the necessary capital achieved 
a dual purpose—namely, reduction of 
the price to the public and financial 
stability for the producers. The new 
proposal did not contain such a dual 
purpose, since the purpose of competi- 
tion to bring lower prices and adequate 
service to the public was being achieved, 
but the other purposes of ample reward 
and financial stability of the most 
efficient producer were being defeated. 

In the specific industries which were 
urged for election into the utility fold, 
no serious service inconvenience to the 
public existed and competition had 
worked to expand customer service and 
to lower prices to the benefit of the con- 
sumers. The water-ice industry was 
one of the first of these industries to 
seek public utility status. Since 1921 
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associations of ice manufacturers in the 
southern states have been aggressively 
active in urging that the ice industry be 
declared by law a public utility and 
regulated as such. At the outset a few 
producers exhibited interest in such a 
movement. Because of the lack of 
service inconvenience and the price re- 
duction achieved through competition, 
the average citizen showed little or no 
interest in the contention that the water- 
ice business was a natural monoply. As 
the capacity in the industry continued 
to mount as a result of the ease of 
financing and as the mechanical house- 
hold unit came to the front, more ice 
producers began to regard public utility 
status as possibly the only method to 
restrain the growing surplus in produc- 
ing capacity and to secure a fair return 
on their investments. Association head- 
quarters went out to enlist support, and 
did so by pointing out the benefits 
which would result to the ice producers. 
But little study was given to the eco- 
nomic and social question involved in 
the proposal urged upon the public.! 


Legislation and Court Review 


The legislatures of two southern 
states, Oklahoma and Arkansas, re- 


1In a pamphlet prepared to support this proposal we 
were advised that dependable substitutes for the service 
of the electric, gas, telephone, and street railway utilities 
are available to the customer. But “not so with ice.” 
“The masses must refrigerate with factory made ice or 
do without refrigeration.” “Ice, then, . . . is an abso- 
lute monopoly.” The characteristics which cause the 
water-ice industry to be a public utility are set forth 
as follows: ice is a standardized product, to produce ice 
requires inflexible investments in plants, ice deteriorates 
immediately if not enclosed by insulation, and the de- 
mand for ice is extremely seasonal. Conditions in the 
Ice Industry of Texas that Support Its Treatment as a 
Public Utility, a pamphlet by P. A. Weathered, Secre- 
tary-Counsel, Southwestern (Texas) Ice Manufactur- 
ers’ Association, p. 2. 

The industry is, it is urged in another document cir- 
culated by the above Association, “a natural monopoly”, 
yet on the identical page attention is particularly di- 
rected to the fact that new plants increase competition 
and that this brings a lowering of prices to the public. 
Surprisingly, on the next page it is claimed that “dupli- 


sponded to the urging of this minority 
group that the water-ice business be 
declared a public utility. The records 
of the hearings before the legislative 
committees do not show any careful de- 
ductive thinking about the current 
problems presented and it may be that 
the legislators, as is sometimes the case, 
felt that they would satisfy the minority 
group in the body politic and leave the 
question to review by the courts. 

Oklahoma in 1925? and Arkansas in 
1929' enacted statutes placing ice plants 
under the jurisdiction of their respective 
commissions having administrative pow- 
ers over public service enterprises. In 
markets where only one plant existed or 
producers had agreed upon price, the 
Corporation Commission of Oklahoma, 
under the Anti-Trust Statute,‘ had been 
regulating the price of ice for 15 years. 
The Corporation Commission of Okla- 
homa was in favor of the statute re- 
quiring a certificate of convenience and 
necessity. Bills containing similar pro- 
visions were introduced in the legisla- 
tures of Michigan, New Mexico, Texas,' 
Florida, and Georgia, but all failed of 
enactment into law. 


cations of plants and services must eventually bring 
about price levels that will support [fair return] both 
the necessary and the surplus investment.” How this 
result is achieved under conditions of free competition 
is not explained but the text contains the inference that 
the larger producer is constantly being forced to buy 
out competitors and competitors tend to agree mutually 
upon selling prices. Most of the legal briefs have con- 
tained similar statements to those in the quoted sources 
and have exhibited a lack of knowledge of the eco- 
nomics of the ice business and a disregard for the recog- 
nized earmarks of a public utility. 

2 Ark. Acts 1929, Vol. II, p. 1322 (Act 313). 

3 Oklahoma S. L. 1925, c. 147 (Act 55). 

4 Section 13 of the anti-trust statute provides: “That 
whenever any business by reason of its nature or extent 
. . . becomes such that the public is interested in its 
use . . . and in the product that it sells, and in the 
price charged for the same . . . or isa virtual monopoly 
. . . Lit] is a public business, and as such is subject to 
regulation by District Courts or the Corporation Com- 
mission of the State.” (Oklahoma S. L. 1907, c. 25.) 

5.In a case in Texas the court held that the ice indus- 

(Footnote 5 continued on page 407) 
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In the first case® to come before the 
Oklahoma Supreme Court the constitu- 
tionality of the law declaring the water- 
ice industry a public utility was not a 
direct issue but the court found that the 
State under the Anti-Trust Statutes 
was within its right in regulating the 
price of ice and observed as follows: 


“The manufacture, sale, and distribution 
of ice in many respects closely resembles the 
sale and distribution of gas as a fuel, or elec- 
tric current, and, in many communities the 
same company that manufactures, sells, and 
distributes electric current is the only con- 


’ cern that manufactures, sells, and distributes 


ice, and by reason of the nature and extent 
of the ice business it is impracticable in that 
community to interest any other concern in 
such business. In this situation, the distribu- 
tion of such a necessity as ice should not be 
permitted by reason of the impracticability 
of anyone else engaging in the same business 
to charge unreasonable prices, and if such an 
abuse is persisted in, the regulatory power of 
the state should be invoked to protect the 
public... 

“It may be observed that, although a busi- 
ness is clothed with a public interest, this is 
not determinative of what regulation may 
be imposed upon such business. The extent 
of regulation must be determined from the 
character of the business, and the extent of 
such regulation must always be reasonable 
in view of the private rights of the owner, 
and the regulation should only be to the ex- 
tent of correcting such abuses as have re- 
sulted in injury to the public. It may be 


(Footnote 5 continued from page 406) 

try was a public utility and that the City of Denton 
had the power to define and constitute-the ice business 
as a public utility. Since the City had the power to 
manufacture and sell ice under the state laws and the 
provisions of its charter, the court declared that it was 
not its function to decide the wisdom of exercising the 
power. (City of Denton et al. v. Denton Home Ice Com- 
pany, Commission of Appeals of Texas, Sec. A, 18 S. W. 
(2d) 606 (1929).) 

‘The Oklahoma Supreme Court in the case of Ok/a- 
homa Light & Power Co. v. Corporation Commission, 
96 Okla. 19, 24; 220 Pac. 54 (1923) upheld the right of 
the Commission to regulate the ice industry as to its 
prices and practices under section 13 of the Anti-Trust 
Statutes. The passage of Oklahoma House Bill No. 
189 approved April 7, 1925 (note 4) was a result of this 
decision. This statute declares that the ice business is 
a public business; forbids persons from engaging therein 


contended that if the manufacture, sale, and 
distribution of ice are subject to regulation 
for the reason that the distributor happens 
to be the only one engaged in the business in 
a particular community, a mercantile estab- 
lishment, which happens to be the only one 
in a community, would be subject to regula- 
tion for the same reason. The fallacy of 
such a contention is apparent. Ice is an 
article of common housed necessity, the 
supply of which must ordinarily be pur- 
chased every day. Ordinary articles of 
merchandise may be purchased at a con- 
venient time and in. sufficient supply for 
ordinary use for a considerable time.” 


The Supreme Court of Arkansas,’ 
in 1930, declared that the sections of the 
statute enacted by the Legislature, pro- 
viding for the securing of a certificate of 
necessity from the Railroad Commis- 
sion were in violation of the provisions 
of the Arkansas Constitution and of the 
Fourteenth Amendment to the Federal 
Constitution. The Court sustained the 
provisions of the statute empowering 
the Railroad Commission to limit and 
fix the price of ice. 

In February, 1930, E. A. Liebman 
started the construction of an ice manu- 
facturing plant in Oklahoma City and 
was about to engage in the manufacture, 
sale, and distribution of ice in that 
City without having obtained a certifi- 
cate of necessity and convenience 
from the Corporation Commission as 


without a license from the Corporation Commissioner 
of the State, granted after a hearing; and provides that 
application for such license may be denied if it appears 
that facilities existing in the community are sufficient 
to meet the public needs therein. It is further provided 
that: ‘In addition to said authority, the said Commis- 
sion shall have the right to take into consideration the 
responsibility, reliability, qualifications and capacity 
of the person, firm or corporation applying for said 
license and of the person, firm or corporation already 
licensed in said place or community, as to afford all 
reasonable facilities, conveniences and services to the 
public and shall have the power and authority to re- 


‘quire. such facilities and services to be afforded the 


public.” 

7 Arkansas Railroad Commission v. Castetler and Cap. 
F. Bourland Ice Company v. Franklin Utilities Company, 
180 Ark. 770 (1930). 
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required by the statute. The South- 
western Utility Ice Company and the 
New State Ice Company brought sepa- 
rate suits to enjoin Liebman from engag- 
ing in the manufacture and sale of ice in 
Oklahoma City. The two suits were 
consolidated for trial in the United 
States Court for the Western District 
of Oklahoma. The Court affirmed the 
right of the Commission to fix prices for 
ice but denied it the right to restrain the 
construction or operation of additional 
plants. Upon appeal to the United 
States District Court of Appeals the 
decision of the lower court was affirmed :® 


“Notwithstanding the close relationship 
between price regulation and the require- 
ment of a certificate of convenience and ne- 
cessity, we are of the opinion that a limita- 
tion on the right to engage in a business 
which is a matter of common right is an 
even greater encroachment on the rights of 
a citizen than the regulation of prices in 
such a business. Hence, to justify such a 
limitation, there must exist stronger circum- 
stances making the regulation necessary in 
order to protect the public, than are re- 
quired to warrant the fixing of rates or prices. 
...A state may not, under the guise of 
protecting the public, arbitrarily prohibit a 

erson from engaging in a lawful, private 
usiness, or impose unreasonable and un- 
necessary restrictions upon such a business.” 


Many students and men of wide 
business experience have continuously 
insisted that all plans for stabilization 
and limitation of production would 
prove futile unless in some way the 
equivalent of the certificate of public 
convenience and necessity is made a 
prerequisite to the embarking of new 
capital in an industry in which the pro- 
ducing capacity already exceeds the 
requirements of the consuming market. 
Most of these did not regard the water- 


8 New State Ice Co. v. Ernest A. Liebman; Southwest 
Utility Ice Company v. same; District Court for the 
Western Dist. of Okla., Equity Nos. 1107-8 taken from 
United States Daily, July 10, 1930. 

® Southwest Utility Ice Co. v. Ernest A. Liebmann; 


ice business as a natural monoply. 
Under the power to interpret the Federal 
Constitution, the Supreme Court of the 
United States, as one writer has ex- 
pressed it, is “the first authoritative 
faculty of political economy” and the 
decision of the Court on the constitu- 
tionality of the Oklahoma statute, re- 
quiring a certificate of public convenience 
and necessity before engaging in the 
production and distribution of ice, an 
appeal having been taken from the 
decree of the United States District 
Court of Appeals, was awaited for a 
determination of whether the Court 
would allow the use of the police power 
in this manner in the ice industry and 
if so would establish a basis for such 
social control which would protect in- 
vestors and stockholders in other in- 
dustries from the destructive effects of 
overcapacity. 

The United States Supreme Court 
affirmed the decree of the lower court, 
in a six-to-two opinion delivered by 
Mr. Justice Sutherland,!° and dismissed 
the bill for want of equity on the ground 
that the business is a private business 
which may not be subjected to such 
regulations. The opinion, delivered in 
March 25, 1932, contained the following: 


“Tt must be conceded that all businesses 
are subject to some measure of public regu- 
lation. And that the business of manufac- 
turing, selling or distributing ice, like that 
of the grocer, the dairyman, the butcher or 
the baker may be subjected to appropriate 
regulations in the interest of the public 
health cannot be doubted; but the question 
here is whether the business is so charged 
with a public use as to justify the particular 
restriction above stated. If this legislative 
restriction be within the constitutional power 
of the state legislature, it follows that the 
license or permit, issued to appellant, con- 


New State Ice Co. v. Liebmann, Circuit Court of Appeals, 
roth Circuit, Nos. 405, 406 taken from United States 
Daily, Sept. 21, 1931, p. 4. 

10 New State Ice Company v. Liebmann, Adv. Op. 4793 
Sup. Ct. Rep. Vol. 52, p. 371. 
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stitutes a franchise, to which a court of 
equity will afford protection against one who 
seeks to carry on the same business without 
obtaining from the commission a license or 
permit to so do .. . In that view, engage- 
ment in the business is a privilege to be exer- 
cised only by virtue of a public grant, and 
not a common right to be exercised inde- 
pendently by any competent person con- 
formably to reasonable regulations equally 
applicable to all who choose to engage 
therein.” 


Cases upholding the regulation of 
grist mills and cotton gins were referred 
to as involving businesses affected with 
a public interest, under the peculiar 
circumstances obtaining locally, to il- 
lustrate the extent to which various 
businesses may be regulated, where the 
industry is of vital concern to the 
general public. So also were cases re- 
ferred to, upholding the power of a state 
to clothe irrigation companies and min- 
ing companies with the power of eminent 
domain, involving the cognate question 
whether they constitute a public use for 
which the power of eminent domain may 
be invoked. The conditions, however, 
which were thought to justify the hold- 
ings in those cases were found entirely 
lacking in the manufacture, sale, and 
distribution of ice. To show that the 
people of the state generally are not 
dependent on ice dealers, the growing 
use of relatively inexpensive gas and 
electric household refrigerators was sug- 
gested. In conclusion, the constitu- 
tional objections to the statute were 
summarized as follows: 


“Stated succinctly a private corporation 
here seeks to prevent a competitor from 
entering the business of making and selling 
ice. It claims to be endowed with state au- 
thority to achieve this exclusion. There is 
no question now before us of any regulation 
by the state to protect the consuming pub- 
lic either with respect to conditions of manu- 
facture and distribution or to insure purity 
of product or to prevent extortion. The con- 
trol here asserted does not protect against 
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monopoly, but tends to foster it. The aim 
is not to encourage competition, but to pre- 
vent it; not to regulate the business, but to 
preclude persons from engaging in it. There 
is no difference in principle between this 
case and the attempt of the dairyman under 
state authority to prevent another from 
keeping cows and selling milk on the ground 
that there are enough dairymen in the busi- 
ness; or to prevent a shoemaker from making 
or selling x because shoemakers already 
in that occupation can make and sell all the 
shoes that are needed. We are not able to 
see anything peculiar in the business here in 
question which distinguishes it from ordinary 
manufacture and production. It is said to 
be recent; but it is the character of the busi- 
ness and not the date when it began that is 
determinative. It is not the case of a natural 
monopoly, or of an enterprise in its nature 
dependent upon the grant of public priv- 
ileges. The particular requirement before us 
was evidently not imposed to prevent a prac- 
tical monopoly of the business, since its 
tendency is quite to the contrary. Nor is it 
a case of the protection of natural resources. 
There is nothing in the product that we 
can perceive on which to rest a distinction, 
in respect of this attempted control, from 
other products in common use which enter 
into free competition, subject, of course, to 
reasonable regulations prescribed for the 
protection of the public and applied with 
appropriate impartiality. 


“And it is plain that unreasonable or ar- 
bitrary interference or restrictions cannot be 
saved from the condemnation of that [Four- 
teenth] Amendment by merely calling them 
experimental. It is not necessary to chal- 
lenge the authority of the states to indulge in 
experimental legislation but it would be a 
strange and unwarranted doctrine to trans- 
cend the limitations imposed upon them by 
the Federal Constitution. The principle is 
embedded in our constitutional system that 
there are certain essentials of liberty with 
which the state is not entitled to dispense 
with in the interest of experiments.” 


Thus the courts have consistently up- 
held the power to protect the public 
against high prices or monoply price 
arising from merger, combination,. or 
agreement between ice producers in the 
same market, but, equally as con- 




















sistently, have denied the right to give 
a public grant of market to a sole or 
few ice producers and to regulate prices 
to provide a fair return to such producer 
or producers, holding that the benefits 
to the public are not sufficient to warrant 
encroachment on private rights." The 
demarcation is based, as in the case of 
most so-called local utilities, on the 
characteristics in the behavior of costs 
of rendering service; if the economies 
of increased output are decisive until 
the whole market so alloted is absorbed, 
then limiting that market to one pro- 
ducer and regulating price to provide 
him a fair return results to the ad- 
vantage of the consuming public; if 
such economies are not decisive until the 
complete market is served, competition 
results to the benefit of consumers and 
the absence or ineffectiveness of com- 
petition tends to monoply price which 
must be restricted. In the opinion of 
the court the limitation upon the free- 
dom to enter the producing field, when 
this limitation was designed to prevent 
destruction of the returns on the invested 
capital of the efficient producers, tended 
to foster monoply which would result 
in increase of price and inefficiency and, 
therefore, must be restrained. 

The dissenting opinion delivered by 
Mr. Justice Brandeis” contains a power- 
ful argument in support of the statute 
upon the broad ground that modern 
ecomomic needs require new remedies 
which can be found only by the trial 


11 Editorial comment in the major publications has 
almost entirely approved the opinion of the courts that 
the water-ice industry is private, not quasi-public busi- 
ness, and should not be regulated as a utility. Many 
editorials, pointing to the long extolment of private 
initiative by business men as sufficient to meet business 
problems, have viewed the movement to secure utility 
status as an indictment of the management in the in- 
dustry. A large number of editors have viewed with 
alarm the tendency to urge public utility status for the 
* industries suffering from overproduction, and have 
regarded it as a disguised effort to make the public 
“bail out” private interests. The doubt that legisla- 
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and error method of experimentation, 
and that the Fourteenth Amendment 
should not be ‘construed narrowly to 
throttle such experimentation. Before 
developing this thesis, however, at- 
tention was called to other grounds 
upon which the statute was thought 
supportable. A brief summary of some 
of these grounds must suffice here, and 
resort had to the opinion itself for the 
full discussion of the details. It was 
pointed out that the attack here was 
upon the statute itself, as such, rather 
than upon any claim of its arbitrary 
application, so that it should be up- 
held, if, upon existing conditions, the 
Legislature reasonably could conclude 
that the public welfare required treat- 
ing the business as a “‘public business” 
and could also reasonably conclude that 
the exclusion of some persons from the 
business was necessary to insure an 
adequate supply of ice. Local con- 
ditions and the history of the legisla- 
tion were discussed in detail to demon- 
strate that the legislative conclusion 
was not without support. The dissent- 
ing opinion was concluded with a dis- 
cussion of the broad ground that present 
economic conditions require the Four- 
teenth Amendment to be so construed 
as not to prevent experimentation in the 
field of social and economic science." 


“It is one of the happy incidents of the 
federal system that a single courageous state 
may, if its citizens choose, serve as a labora- 
tory and try novel social and economic ex- 


tures generally do not give sufficient consideration to 
social-economic questions when some group in the body 
politic becomes active underlies the rejoicing by some 
editors that our system occasions a weighing of the facts 
by the judiciary. 

12Mr. Justice Stone concurred with Mr. Justice 
Brandeis. 


13 Many writers feel that the present and the future 
call for measures to prevent the wastes of overcapacity 
from falling on investors and stockholders of the enter- 
prises which do efficiently serve the public so long as the 
public does not suffer in point of price or service. 
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periments without risk to the rest of the 
country... 

“Increasingly, doubt is expressed whether 
it is economically wise, or morally right, that 
men should be permitted to add to the pro- 
ducing facilities of an industry which is 
already suffering from overcapacity. In 
justification of that doubt, men point to the 
excess capacity of our productive facilities 
resulting from their vast expansion without 
corresponding increase in the consumptive 
capacity of the people. They assert that 
through improved methods of manufacture, 
made possible through advances in science 
and invention and vast accumulation of 
capital, our industries have become capable 
of producing from thirty to one hundred 
per cent more than was consumed in the 
days of vaunted prosperity; and that the 
present capacity will, for a long time, exceed 
the needs of business. 


“All agree that irregularity in employ- 
ment—the greatest of our evils—cannot be 
overcome unless production and consump- 
tion are more nearly balanced. Many insist 
that there must be some form of economic 
control. There are plans for. proration. 
There are proposals for stabilization. And 
some thoughtful men of wide business ex- 
perience insist that all projects for stabiliza- 
tion and proration must prove futile unless, 
in some way, the equivalent of the certificate 
of public convenience and necessity is made 
a prerequisite to embarking new capital in 
an industry in which the capacity already 
exceeds the production schedules. 


“Whether that view is sound nobody 
knows. The objections to the proposal are 
obvious and grave. The remedy might bring 
evils worse than the present disease. The 
obstacles to success seem insuperable. The 
economic and social sciences are largely 
uncharted seas. We have been none too 
successful in the modest essays in economic 
control already entered upon. The new pro- 
posal involves a vast extension of the area of 
control . . . Some people assert that our 
present plight is due, in part, to the limita- 
tions set by courts upon experimentation in 
the fields of social and economic science; and 
to the discouragement to which proposals 
for betterment there have been subjected 
otherwise. There must be power in the 
States and the Nation to remould, through 
experimentation, our economic practices and 
institutions to meet changing social and eco- 
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nomic needs. I cannot believe that the 
framers of the Fourteenth; Amendment, or 
the States which ratified it, intended to de- 
prive us of the power to correct the evils of 
technological unemployment and excess pro- 
ductive capacity which have attended pro- 
gress in the useful arts.” 


The water-ice business, in the opinion 
of the majority of the final court, is 
private, not quasi-public. The ice- 
producing enterprise is not a_ public 
utility in the business and economic 
sense and cannot be so treated. The 
dissenting opinion points out that, as 
far as the “‘source of the power” to regu- 
late is concerned, there is no essential 
difference between the private business 
and the public utility; and that what- 
ever limitations there are on police power 
regulation are set by the “due process” 
clause which “requires that the regula- 
tion shall be not unreasonable, arbitrary 
or capricious, and that the means of 
regulation selected shall have a real or 
substantial relation to the object sought 
to be obtained.” Consequently, so long 
as such legislation meets the test of 
reasonableness in the “due process” 
clause, the Fourteenth Amendment 
should not be used to throttle legislation 
designed to mould through social and 
economic experimentation our practices 
and institutions in keeping with chang- 
ing needs. 

That ice is necessary and indispensable 
undoubtedly does not distinguish the 
ice business apart from the bread, milk, 
shoe, or coal business. The dependence 
of consumers, each engaged in special- 
ized activities, exists equally on these 
industries for the products which sup- 
port and contribute to life. In the past, 
privately organized production has am- 
ply supplied the demand and at the 
present in practically every location 
there is more than one producer serving 
the market and in addition a number o 
satisfactory substitute products, price 




















of which are being rapidly reduced by 
competition, are now available. 


Behavior of Costs in the Ice Industry 


Just as the artificial gas industry stores 
gas in advance of peak demand in order 
to reduce investment cost in the manu- 
facturing plant and to operate the plant 
at amore uniform rate, so does the water- 
ice industry store ice. Thus low unit 
costs of both ice and gas depend largely 
on obtaining a proper balance between 
investment costs and production costs 
of the manufacturing plant on the one 
hand, and investment cost and operating 
cost of the storage plant on the other 
hand. In the gas enterprise, producing 
plant capacity expands at a faster rate 
than does investment cost, since capacity 
costs and production costs are reduced 
with each increase of capacity factor. In 
the ice producing plant, on the other 
hand, investment costs per ton increase 
almost at a constant rate as daily manu- 
facturing capacity expands, and invest- 
ment cost of storage capacity falls 
away rapidly up to 5,000 tons but only 
slightly as storage capacity further in- 
creases. Operating cost of storage 
mounts with increase of capacity, while 
production cost economies, which can be 
achieved by increasing storage so that 
capacity factor of the manufacturing 
plant may be improved, diminish with 
each increment of improvement in the 
capacity factor as the manufacturing 
capacity plant increases. The larger the 
producing capacity, the greater must be 
the storage volume to improve plant 
capacity factor, and the higher do in- 
vestment cost and expenses of storage 
mount while at the same time the smaller 
become the operating economies arising 
from improved capacity factor as the 
manufacturing capacity increases. Thus, 

“Capacity factor may be described briefly as the 


percentage of the full capacity of the plant which is 
utilized. 
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the possibility of achieving economies 
hinges materially upon the curve of 
market demand for ice. The higher the 
peak demand relative to the average 
demand during the moderate-tempera- 
ture months, the larger must be the 
storage, in order that the largest size 
plant can obtain the economies of size as 
well as economies arising from the im- 
provement of capacity factor. But the 
small plant with only a few days’ storage, 
if the output can be sold in the warm 
months, can operate at a higher capacity 
factor and with a total production cost 
per ton equal or less than that of the 
large plant which must absorb storage 
expenses. Ice producers have generally 
anticipated a peak demand in excess of 
the demand during moderate-tempera- 
ture months, and have built their plants 
to handle as much of the peak as their 
capital resources permitted. 
Pricing Policies and Competition 


The ice producer depended upon his 
marketing position during the high- 
temperature months to secure a price 
which would take care of his production 
and storage costs, his losses during the 
cooler months, and provide a profit over 
and above the price he could secure dur- 
ing the warm months. The price in the 
peak demand months was determined 
largely upon the principle of “what the 
traffic would bear.” When the ice pro- 
ducer could get his price during the warm 
months, he experienced no difficulty 
with capital turnover. 

The struggle among the competitors, 
who had built their plants to handle as 
much of the peak demand as their re- 
sources permitted, has served to reduce 
selling prices to the public during that 
period. The reduction in price at peak 
demand periods undoubtedly increased 
the volume moved, but the use of the 
peak period price for other moderate- 
temperature months provided the oppor- 
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tunity for the small plant operator and 
retarded public consumption of the 
product. The capital requirements are 
sufficiently low so that the small capital- 
ist with possibly only local credit can 
enter the producing field with plants of 
small capacity which, with high capacity 
operation during the warm months and 
little burden of storage to meet peak 
demand, can compete on a basis of 
equal operating efficiency with the larger 
producers. Competition among the 
larger producers forced prices below the 
readiness-to-serve cost, which in turn 
was being met in part by the mainte- 
nance of uniform prices and by continu- 
ing the same price during the moderate- 
temperature months. 

This situation provided an attractive 
opportunity for the owner of the small- 
capacity, electrically driven, raw-water 
plant with limited storage. He could 
sell his output during the warm months 
with ample return on his capital and 
allow someone else to carry the peak 
demand. Reduction of the prices that 
enabled the large producer to carry the 
burden of readiness-to-serve cost during 
peak times does not lower the capital 
returns for these small plant operators. 
Price reduction to peddlers," in order to 
compete indirectly with the small plant, 
led to retail price reductions, and thus 
undermined the price structure deemed 
necessary for the survival of the large 
producers who assumed the responsi- 
bility of meeting peak demands. 

The competition of mechanical house- 
hold refrigerator units has worked prin- 
cipally to reduce average consumption 
over the months of the year, and the new 
customers secured to replace the losses of 
large-quantity users have been generally 
peak-months users, and this has in- 





_ Peddlers, not operating manufacturing plants, buy 
ice at wholesale and deliver and seli at retail prices, 
generally during the warm season only. 
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creased the peak demand relative to 
average consumption. Without increase 
in the average consumption during the 
moderate-temperature months sufficient 
to provide an additional volume of sales 
over which to spread cost to offset the 
decrease in peak demand, the ice pro- 
ducer, who operated a larger plant hav- 
ing sufficient storage capacity to care 
for as much of the peak demand as he 
thought he could secure, would have 
needed an increase in price to provide 
ample returns on his invested capital. 
If the law providing for the certificate 
of convenience and necessity were sus- 
tained, it would not improve the compe- 
tition now existing in the market. With 
new competitors shut out, the existing 
producers could more easily maintain a 
secret agreement as to price. If com- 
petitors should merge through exchange 
of stock, an effective monopoly would be 
created. The use of police power to 
protect the public against excessive 
prices arising under the condition of 
effective monopoly has been long sus- 
tained. But commission or court de- 
termination of prices is likely to be based 
on competitive prices prevailing in com- 
parable markets and this would not 
improve the capital turnover of the in- 
dustry unless economies of consolidated 
operation were sufficient to improve 
materially the net operating income. 
Economies with Consolidated Operations 


In only rare instances has any one 
producer been able to secure or maintain 
a monopoly production in larger towns 
or cities. Buying of competing plants 
has been a continuous process which has 
saddled the buyer with producing ca- 
pacity, a large part of which was be- 
coming obsolete in production method 
and which generally had large storage. 
Competition has worked to the advan- 
tage of the public as to both price and 
service during the peak demand period 
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and generally through the warm-months 
period, but in the cooler months service 
to the public often becomes inadequate. 
There is no imminent danger of failure 
of competition during the warm months 
but there is need for better service dur- 
ing the cooler months which competition 
has not worked to provide. The failure 
to develop the off-peak market results 
from the lack of initiative and inferior 
quality of management. 

The total investment in delivery 
equipment is about the same whether 
one or two delivery systems serve the 
city. Although conceivable, complete 
paralleling of routes cannot generally 
be indulged in and each delivery system 
gravitates to particular districts with 
the border zones hotly contested. Ex- 
perience with competing delivery sys- 
tems seems to indicate that not more 
than 15-20% duplication in the invest- 
ment is occasioned, unless some pro- 
ducers are desirous of financing an ex- 
tensive struggle; but the duplication in 
direct cost is higher and probably varies 
from 25 to 35% of the total direct cost of 
delivery. The reduction in selling price 
which can be made by consolidating 
delivery systems and eliminating these 
duplications is only about 15% and these 
savings can be easily dissipated by poor 
supervision or choice of equipment and 
men. Delivery system operation re- 
quires the closest type of personal super- 
vision. Experience with consolidated 
delivery systems clearly proves that a 
slight reduction in selling price destroys 
the economies which can be achieved 
unless supervision is of the highest grade. 

The economies of production in the 
period of high demand do not lie in con- 
solidating the production in one plant 
but in production in several plants each 
located near its market and having suffi- 
cient storage to care for the peak demand 
of that market and on which the delivery 


system for the district is based. Sub- 
stantial economies at peak demands 
could be effected by this method. In 
months of lower demand it is more eco- 
nomical to produce ice in one larger 
plant rather than in several small plants, 
This would increase delivery costs only 
slightly because of the longer hauling, 
particularly since delivery is carried out 
by swiftly moving trucks, and, on the 
other hand, it would be more economical 
in periods of maximum demand to have 
a central plant with large storage from 
which ice could be relayed at night to 
augment the storage at the smaller dis- 
trict plants. 

The aggregate savings of consolidated 
operation increase with improvement in 
load factor. If peak demand expanded 
and the average monthly demand re- 
mained stationary or fell away, the net 
economies of consolidated operation 
would be meager. But if average de- 
mand was increased and the peak de- 
mand remained stationary, the aggregate 
economies would be considerably en- 
larged. Calculations for a limited num- 
ber of typical markets, and assuming 
ideal conditions, lead to the conclusion 
that a considerable increase in average 
demand must be obtained before a re- 
duction in selling price to the public 
could be effected and yet provide normal 
returns to capital requirements based on 
present-day costs. In these calculations 
each class of customer was assessed his 
proper share of the readiness-to-serve 
costs. The existing plants in practically 
all markets have not been erected with 
this purpose in mind and consequently 
do not have that balance between pro- 
ducing capacity and storage from which 
economical consolidated operations could 
easily be evolved. 

It is doubtful if the police power could 
be used to force consolidations between 
existing producers, but if the law 
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requiring a certificate of convenience and 
necessity were sustained, existing pro- 
ducers would probably corisolidate vol- 
untarily. Such consolidations could 
hardly be carried out by purchase and 
sale at prices based upon present earning 
capacity, for this would result in a loss 
in investment for the majority of the 
older producers in the industry. Prob- 
ably, the consolidation could be carried 
on through exchange of stock. The 
initial determination of a rate-base, on 
which the unit would be allowed to earn 
a fair return, would require segregation 
of considerable property. Many obso- 
lete plants and much excess producing 
capacity now exist. How the surplus in 
the present operating plants could be 
eliminated under the law is difficult to 
see. If present-day reproduction cost 
was applied, the consolidated unit would 
experience a loss of capital but a rea- 
sonable return on such base would 
nevertheless require increased prices; if 
historical or original cost were accepted, 
the rise in prices would be considerably 
more. Any increase in punctuality of 
delivery or other features of service, 
which would undoubtedly be demanded 
from a utility by consumers, would ma- 
terially increase delivery costs. As sell- 
ing prices rose, consumers would more 
readily turn to the individual mechanical 
units or other substitutes. 
Pricing Policies 

Pricing policy in the industry dis- 
courages waste and recognizes quantity, 
but does not encourage increased con- 
sumption since the large retail buyer 
pays the same rate as the small; nor does 
it recognize the fundamental factors of 
cost—namely, demand and load factor. 
The proper pricing plan to improve load 
factor has not been developed under the 
spur of competition and reduced earnings 
are an indication that the economies of 
consolidated operation are less likely to 


be developed under a condition of mo- 
nopoly. The social purpose of finding a 
price schedule, which would move the 
greatest volume of goods and give the 
largest aggregate profit to both con- 
sumers and producers, can best be 
achieved under competition, for the pub- 
lic benefits attainable by limiting the 
common law right to engage in produc- 
tion are insufficient to outweigh the 
obstacles to correct pricing. 

The fundamental weakness of the 
water-ice industry is that its product has 
always been priced without regard to 
the chief economic feature, the cost of 
readiness to serve. The peak-time con- 
sumer pays the same price as the man 
who uses ice for eight or nine months of 
the year. One is not paying his proper 
proportion of the readiness-to-serve costs 
and the other is paying too much. Clas- 
sification of ice customers, while not as 
easy as in the electric and gas utilities, 
can readily be made on a basis of size, 
load factor, and demand. Companies 
have enough data on customer consump- 
tion to determine for each group their 
share of peak responsibility. For the 
periodical seasons of extremely warm 
weather the demand will increase but 
nearly equally so in each customer 
group. The allocation of the demand 
cost to the different classes of customers 
can be made by the so-called phantom 
method used in the electric utilities, 
basing the allocation not on installed 
capacity but on the necessary capacity 
for the aggregate of customers served. 

As an illustration of the above princi- 
ples, to the readiness-to-serve cost 
for each.customer group must be added 
production cost, delivery cost to the 
consumer whether he secures his ice 
from the plant platform, cash-and-carry 
station, or at his residence, allocated 
overhead and estimated profit per ton. 
This can be done with sufficient ac- 
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curacy on a basis of average cost per ton 
for the customer group. The peak de- 
mand will occur in one of the summer 
months, but because of the possibility 
of customer misunderstanding, it is ad- 
visable that uniform prices exist over 
the period of the warmest months. For 
pricing the product during the four 
months of intermediate temperature the 
readiness-to-serve charge per ton is re- 
moved but the price for customers to 
whom delivery is made is increased in 
proportion to increase in delivery and 
the expenses of idle equipment. Pricing 
for the months of minimum consumption 
is based on actual direct cost for the 
purpose of encouraging consumption. 
The pricing plan for residential consum- 
ers is diagrammed on Chart V. 





CHART ¥. 


i PRICING PLAN FOR THE DIFFERENT CUSTOMER CLASSIFICATIONS 





EACH CUSTOMER GROUP |S OFFERED THE SAME PRICING 
PLAN BUT PRICE IN THE PEAK MONTHS DEPENDS UPON 
THE PEAR RESPONSIBILITY OF THAT GROUP, 

















DIAGRAM 15 BASED ON TYPICAL ICE DEMAND 
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This residential rate may be applied 
on a per-ton-used basis or can be made 
a flat monthly rate depending upon the 
size of the customer’s icebox or his use. 
Many customers like the contract rate 
for their uses but when the author sug- 
gested the flat rate in 1929 ice men gen- 
erally objected that it would lead to 
waste of ice. The flat-rate plan is in 
successful operation now in many loca- 
tions but the rates applied represent a 
higher proportion of the readiness-to- 
serve cost than such customers merit and 
consequently the value of this weapon 
to oppose the invasion of the mechanical 


household refrigerator has been largely 
destroyed. The attempt to coordinate 
platform sales, cash-and-carry-station 
sales, and delivery service, without the 
proper price differential between the 
different types of marketing and also 
without a proper proportion of fixed 
costs assessed against each, works to 
reduce overall net income. 

The three-step residential price per- 
mits the building up of annual consump- 
tion and lowers delivery costs. Service 
conditions which the peddler cannot 
meet can be established and the inva- 
sion of the mechanical refrigerator best 
opposed. The effort must be to hold and 
build up the long period user and to 
abandon to the peddler and /or the small 
plant the hot-months’, small-quantity 
user; if they cannot serve him, he must 
be compelled to buy from the cash-and- 
carry station. In specific instances this 
pricing plan will show only slight im- 
provement in net income under the pres- 
ent conditions of low average annual 
consumption of customers but consider- 
able improvement in capital turnover 
can be obtained with the improvement 
in average demand. 


Conclusion 


It is urged that the right to engage in 
a common calling is one of the funda- 
mental liberties guaranteed by the “due 
process” clause. The economic purpose 
of the common law right to enter the 
producing field is to encourage and per- 
mit the creation of wealth. In our sys- 
tem, competition is depended upon to 
select and sustain the producers who can 
and do serve the public most efficiently. 
The due process clause undoubtedly 
does not require that every calling which 
is common shall remain so. In the 
Slaughter House case, the slaughter of 
cattle, a common calling, was sustained 
as a monopoly and later the common 
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calling of selling liquors was restrained 


by the police power.‘ It is settled that, 
police power used’both in aid of health’ 


and safety extends equally to promotion 
of public welfare. The police power has 
been evoked to create or sanction mo- 
nopolies in local service enterprises 
where duplication of investment leads 
to increased prices and poor service. 
The object of restricting the number of 
producers has been to pass on to the 
public, through lower prices and better 
service, and by means of limiting pro- 
ducers to a fair return on their invest- 
ments, the economies arising from con- 
solidated operation and the absence of 
duplicate investment. It follows, there- 
fore, that the common law right freely 
to enter a business would and should 
not be restrained so long as competition 
works to reduce prices and increase the 
volume of goods sold. 

Applying these principles to the ice 
industry, it appears that, if entrance to 
the business is restricted, a fair return 
on the consolidated investments of ex- 
isting producers, whether the invest- 
ments are valued on a present-day or 
historical-cost basis, cannot be had with- 
out increased prices and an accompany- 
ing drop in average consumption. Lower 
prices and increased sales seem more 
likely with skillful management in a 
competitive than in a sheltered market, 
largely because of the behavior of costs in 
the industry. Chief among the obstacles 
to this desired end are (1) the nature of 
the competition now in the industry, 
and (2) the unenlightened pricing poli- 
cies hitherto prevailing. 

The difficulty is that the competition 
of the small plant with limited storage, 
though equally as efficient, reduces selling 
prices during the warm months and 


transfers the burden of peak demand 


supply above its. output to other, pro- 


ducers. ‘At present the storage ‘and’ pro- 


‘ducing capacities of the larger competi- 
tors in most markets are ample to care 


for public demands but as they with- 
draw such capacity a special set of ‘cir- 


cumstances at peak demand periods may 


arise which will require restraint~ of 
monopoly price. The small plant. is 
undoubtedly indulging in unfair compe- 
tition but it is difficult to see how the 
police power can be invoked to force 
such producer to provide sufficient stor- 
age to care for his share of the peak de- 
mand requirements. A proper pricing 
plan by the large producers would tend 
to reduce the opportunity for the small 
plant and force such owner to adopt the 
same pricing plan which, because it em- 
braces the readiness-to-serve element, 
would lead him to install storage capac- 
ity. This would tend to shift the demand 
at peak times to the efficient plants and 
thus lower costs. 

Low capital requirements and the 
inability to store for long periods cause 
the water-ice industry to be a special 
case among the industries in which 
limitation of production has been urged. 
Limitation by certificate of convenience 
holds no benefits to the public or the 
water-ice industry. The opportunity to 
improve capital turnover lies in the in- 
crease in average consumption which 
can be attained by proper pricing and 
merchandising methods. Under the 
spur of aggressive competition by sub- 
stitutes this result can best be attained 
under conditions of freedom of enter- 
prise and private initiative. The market 
is at present relatively undeveloped and 
a vast market of building space cooling 
is Opening up. 














Regulation of the Issue Price of Public Utility 


Securities 
By WILLIAM H. TAYLOR 


curities is an important problem 

from the standpoint of adequate 
regulation of public utilities. The pur- 
pose of this phase of regulation is to in- 
sure that utilities receive the greatest 
possible amount of funds for their se- 
curities, thereby maintaining capital 
costs at a reasonable level. Since capital 
costs constitute from 24 to 34% of the 
total costs of rendering public utility 
services, all effort expended to insure 
that these costs are as low as possible is 
beneficial to the. public in the form of 
lower prices for utility services.! 

The importance of adequate control in 
respect to capital costs has been intensi- 
fied because of complications arising 
through the control of operating com- 
panies by holding companies. Financial 
transactions between the operating utili- 
ties and their parent companies, involv- 
ing the sale or exchange of securities, 
may give opportunity for the holding 
company to retain excessive fees, or 
' realize excessive profits on security sales 
to the disadvantage of the operating 
company. And connected with this 
problem are the interrelations between 
investment bankers and the officials of 
the major holding company groups. 
Hence, it may be very difficult for a 
state commission properly to supervise 
financial transactions between local utili- 
ties and a widespread interstate holding 
company. 

The difficulty of the regulation of se- 
curity issues has been increasing because 


peo of the issue price of se- 





1 Standard Financial Ratios for the Public Utility In- 
dustry, Bureau of Business Research, University of 
Illinois, vol. 26, July, 1929. 


of the great demand for capital in public 
utility industries. During the period 
from 1924 to 1929, inclusive, the total 
volume of public utility financing, new 
and refunding, was more than 13 billion 
dollars. Nearly three billion dollars of 
securities were issued in 1927, the peak 
year.” Though the rate of new financing 
has decreased during the past few years, 
with the return of normal industrial ac- 
tivity commissions will be required to 
investigate and approve an ever in- 
creasing amount of security issues. 

In consideration of the importance of 
this problem to present day regulation, 
this study attempts to investigate the 
effectiveness of regulation of the issue 
price of public utility securities by pub- 
lic service commissions. What are the 
provisions among the various states for 
control of the issue price of public utility 
securities? What is the procedure fol- 
lowed by commissions in fixing minimum 
prices for security issues? How nearly 
do prices fixed by commissions approach 
later selling prices? To what extent and 
how do holding company operations in- 
fluence control over the issue price of 
securities? And finally, what suggestions 
may be made for changes in the present 
system of regulation? 


Provisions for Control of Issue Prices 


Control of the issue price of securities 
is assumed by public service commissions 
in most states as a part of their power to 
authorize security issues. The public 
utility law may have a clause stating 





2 Reierson, Roy L., “Public Utility Financing”, 
6 Fournal of Land & Public Utility Economics 208 
(1930). The figures include both operating and holding 
company financing. 
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that the commission may attach to the 
issuance of any certificate under the law 
such terms, conditions, or requirements 
as, in its judgment, are reasonably neces- 
sary to protect the public interest.’ 
Similarly, the New York Transit Com- 
mission states that, as an incident to its 
power to authorize the issuance of se- 
curities, the commission fixes the mini- 
mum price at which such securities may 
be sold and prescribes other necessary 
conditions governing their sale and the 
corporate purposes to which the proceeds 
of such sale may be applied. 

However, a few states have conferred 
the power to prescribe minimum prices 
for security issues on the commission 
directly in the law regulating public 
utilities. Wisconsin, for instance, pro- 
hibits the sale of bonds at less than 75% 
of face value, and of stocks at less than 
par value. A minimum price is fixed for 
each bond issue and also for no-par value 
stock. 

In general, provision is made in the 
laws of most states to prohibit the sale 
of par value stock for an amount less 
than par.> The prohibition applies to 
stocks of all corporations, in many in- 
stances, and may occur in states exer- 
cising no special control over the capi- 
talization of public service corporations.® 
In some states, where there are no statu- 
tory provisions prohibiting the sale of 
stocks below par value, the commissions 
maintain a policy of not authorizing sale 
of stock for less than par value.’ In a 
few states this policy may be departed 
from in that stocks are permitted to be 


3 Wisconsin G. L. 1931, c. 183, §184.06. 
4 Ibid.; also Vermont G. L. 1925, c. 210, 211. 

5 Examples of such laws may be found in New York, 

New Hampshire, Vermont, and Wisconsin. 
6 Texas, G. L., Second called session, 1925, c. 52, 
5. . 

7 Tilinois, New Jersey, Maine. 

8 California, Ohio, Nebraska, Massachusetts may 
allow securities of gas, electric light and water companies 
to be sold for less than par. See ch. 164, Sec. 18, Mass. 


sold at a discount where circumstances 
warrant such authorization.® 

The restrictions placed on the sales 
prices of stock (original issue) are wide- 
spread and are not necessarily a part of 
the regulation of public utility security 
issues alone. However, the fixing of a 
minimum sales price for bond issues 
occurs only in those states regulating 
public utility security issues, and applies 
only to those issues. Fifteen states and 
the District of Columbia prescribe mini- 
mum sales prices for some or all public 
utility bond issues authorized by the 
public service commission.® Minimum 
sales prices are fixed for no par stock 
sales in each of three states with the 
exception of those prohibiting the issue 
of no par stock, e. g., Massachusetts. 
It is with the authorization of security 
issues in these states that the greater 
part of this study is concerned. 


Determination of Issue Prices 


From a study of commission orders, 
communications with commissioners, 
and court cases, it is apparent that a 
number of factors appear to be con- 
sidered by commissions when passing 
on the issue price of a security issue. 

Before security issues are authorized 
by a commission proper application is 
necessary.!° The application should 
state the amount, character, and pur- 
pose of the issue, the terms of issuance, 
and a description and estimated value 
of the property which is the basis of the 
issue. Before authorization a duty de- 
volves upon the commission to investi- 
gate the terms of issuance and to fix a 
Gen. Laws as amended. 

® New York, California, Indiana, Missouri, Michigan, 
New Hampshire, New Jersey, Illinois, Nebraska, Ver- 
mont, Alabama, Wisconsin, Massachusetts, Ohio, 
Maryland, and District of Columbia. 

Jn Arizona, California, District of Columbia, 
Georgia, Illinois, Indiana, Kansas, Maine, Maryland, 
Massachusetts, Michigan, Missouri, Nebraska, New 


Jersey, New Hampshire, New York, Ohio, Vermont, 
and Wisconsin. 
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minimum price compatible with the 
public interest." Par value stock may 
not be authorized to be sold for less than 
par except in a few states. The commis- 
sions, in exercising their authority over 
issue prices, examine the negotiations of 
the utility with bankers and brokers, 
the financial position of the utility, and 
the state of the investment market. 

Briefly, the factors considered by 
various commissions are as follows: 

(1) The general state of the invest- 
ment market at the time of offering of 
the issue. The availability of capital 
seeking investment in enterprises of a 
public utility nature, interest rates, 
and general credit conditions are con- 
sidered under this category. Decisions 
are based upon the general business ex- 
perience of the commissioners, and upon 
information obtained from bankers, 
brokers, and financial periodicals.” 

(2) The market value of outstanding 
securities of the company as repre- 
sented by bona fide sales on stock ex- 
changes or at auction.” In case the 
company applying for issue has no out- 
standing securities, or, if there are no 
market quotations of outstanding securi- 
ties, the sales price for securities of 
other companies in similar circum- 


1 Re Nebraska Power Co. (Neb.), P. U. R. 1924 D 
849; Re Community Power and Light Co. (N. J.), 
P..U. R. 1926 A 536 

12 Re Penobscot Power Co. (Me.), P. U. R. 1922 E 
861; Re Central Maine Power Co. (Me.), P. U. C. 
Repts. 583, Feb. 28, 1922; Re Gary St. R. R. Co. 
(Ind.), P. U. C. Repts. No. 6552, May 26, 1922; Re 
So. Calif. Gas Co. (Cal.), O. & O. of the Cal. R. R. Com., 
Dec. No. 9721, App. No. 7245, Nov. 5, 1921. Report, 
Commission on Revision of the Public Service Commis- 
sion Law (N. Y.) 1930, p. 135. 

18 Re Citizens Gas Co. (Ind.), P. U. R. 1928 C 354; 
Re Washington Gas Light Co. (D. C.), P. U. R. 1923 A 
610; Re N. Y. Rapid Transit Corp. (N. Y,), P. U. R. 
1928 B 274; Vermont G. L. 1925, No. 81, §§ 10 and 11; 
Application of the Southern Sierras Power Co. (Cal.), 
Dec. No. 18596, Cal. R. R. Com., July 8, 1927. 

14 Re Derry Electric Co. (N. H.), P. U. R. 1921 C 
785; Re Alabama Power Co. (Ala.), P. S. C. Repts. 
Docket 5426, Sept. 12, 1928; Re Biddleford and Saco 
Water Co. (Me.), P. U. R. 1920 B 598; “Re Northern 
Indiana Gas & Elec. Co. (Ind.), P. U. R. 1926 E 670; 


stances is taken as indicative of the 
value of the securities to be issued. 

(3) The influence of interest and divi- 
dend rates on the sales price of securi- 
ties.'4 Discount on bonds is treated as a 
deferred interest charge. Hence, it is 
the effective interest rate and not the 
nominal interest rate that commissions 
recognize as exerting a controlling in- 
fluence on the sales price of bonds. The 
effective interest rate must not be so 
high as to place an unreasonable burden 
on the utility in the form of fixed 
charges." 

Commissions have distinguished be- 
tween the sale of stock at a discount and 
the sale of bonds at a discount. The 
former is evidence of ownership in an 
enterprise, and carries with it a promise 
to pay a pro rata division of the net 
earnings and, in case of liquidation, of 
the net assets of the corporation. Com- 
missions have contended, therefore, that 
the par of outstanding stocks should 
represent the amount paid in by the 
purchaser. Thus, it is said, that sub- 
sequent purchasers and “innocent in- 
vestors”’ are protected." 

(4) The investment in and earning 
power of the properties which the securi- 
ties represent.!” 


Application of Southern Sierras Power Co. (Cal.), Dec. 
No. 18596, App. No. 13855, Cal. R. R. Com., July 8, 
1927. 

15 Re N. Y. & O. Power Co., 1 P. S. C. (2nd Dist. of 
N. Y.), 453 (1907); Re Melville Elec. Lt. Co. (N. J.), 
P. U. R. 1930 D 1928; Re Cumberland County Gas Co. 
(N. J.), P. U. R. 1930 E 1; Re Parr Terminals Co. 
(Cal.), O. & O of Cal. R. R. Com., App. No. 14,721, 
Dec. No. 19894, June 23, 1928; Re Missouri Elec. 
Power Co. (Mo.), 15 P. S. C. Repts. 584, Jan. 2, 1926; 
Re City Water Co. of Sedalia (Mo.), 16 P. S. C. Repts. 
269, June 24, 1927. 

16 Application of Penobscot Bay Elec. Co. (Me.), 
P. U. C. Rep. No. 30, May 26, 1925; Re Black Stream 
Elec. Co. (Me.), P. U. R. 1915 C 361. 

17 Re Golden Gate Ferry Co. (Cal.), Cal. R. R. Com. 
Repts. App. No. 12375, Dec. No. 16001, Feb. 16, 1926; 
Re Calif. Water Service Co. (Cal.), P. U. R. 1928 C 
576; Re Kohler Aviation Corp. (Mich.), P. U. R. 1930 
B 242; Re Northwestern Public Service Co. (Neb.), P. 
U. R. 1926 D 366. 
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(5) The type and amount of securi- 
ties to be sold. 

(6) The relationship of the new 
securities to those already outstanding, 
and the price at which they were 
authorized. 

(7) The life of the securities.'8 

These are the items which are made the 
basis of an informed judgment concern- 
ing the value of utility security issues, 
and, if they are considered in their cor- 
rect relations, then the values fixed by 
commissions will approach very nearly 
the fair sales value of the securities; 
i. €., a price which would obtain in or- 
dinary competitive markets. 

One may well question whether com- 
missions can and do determine all facts 
relevant to each security issue for which 
minimum prices are fixed and approved. 
The necessity of passing on a great 
volume of security issues, and of as- 
sembling all facts bearing on the value 
of each issue, would require more funds 
and a larger personnel than state com- 
missions have to devote to this phase of 
regulation. To what extent can commis- 
sions determine the influence of a slight 
change in interest or dividend rates on 
the sales price of a new issue of securi- 
ties? What will be the continuing or 
long-time trend in the money market? 
What effect will a new issue of securi- 
ties have on the market value of out- 
standing securities? 

The financial statements of utilities 
are used.as the basis for determining 
property investment and earning power 
of the properties. Under present con- 
ditions control of utilities’ accounting 
is notably weak. Field audits are con- 
ducted irregularly or not at all, and the 
financial reports of most operating 
utilities are prepared under the influence 
of holding company officials. The com- 





-18 Reference to (4), (5), (6), and (7) may befound in 
Report, Commission on Revision of the Public Service 


missions determining issue prices may, 
therefore, be compelled to rely on state- 
ments of the interested parties, the 
managers of the utility, and bankers. 
Thus, though commissions state that a 
number of factors are considered when 
fixing the minimum price for each se- 
curity issue, it is very probable that the 
majority of minimum prices are fixed by 
a more expedient method. 

After a study of many cases, during 
the period 1924-1928 inclusive, wherein 
application had been made for issue at a 
certain price, it is apparent that with 
few exceptions commissions fixed a 
minimum price which coincided with 
the issue price stipulated in the applica- 
tion. Exceptions to this practice have 
been cited in support of the factors given 
above, which commissions claim are de- 
terminative in each case. It may be 
that commissions consider such factors 
when approving the application price. 
Evidently, then, commissions generally 
believe that the tentative sales prices 
placed before them for approval are 
fair, and represent the best attainable 
by the utility. Thus, the minimum 
price fixed by the commission usually 
becomes the maximum price received by 
the utility for its securities. 

It may be claimed that the prices 
stipulated by the applicant companies 
are the best obtainable by them. In 
such a case there is no need for the 
regulation of the issue prices of securi- 
ties by commissions. However, when it is 
known that most of the present financial 
operations of public utilities are carried 
on through allied or affiliated interests,’ 
it seems that security regulation should 
necessarily ‘include control of sales of. 
securities.‘ The control exercised should 
bring careful scrutiny into the attendant: 
circumstances of each issue with the 


Com. Law: (N. Y.) 19303 P: 1355 and to letters: rom 
commissioners. ’ 
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elimination of all tendencies toward 
casual approval or “rubber stamping.” 


Accuracy of Minimum Prices Fixed 


In order to determine to what extent 
minimum prices fixed by commissions 
approach the actual selling prices of the 
issues authorized, a study was made of 
bond issues authorized during the period 
1924-1928, inclusive. Information con- 
cerning securities other than bonds, and, 
in some cases, no-par stock was not 
available. Only long-term issues of 10 
years or more and, for the most part, of 
more than $2,000,000 in_ principal 
amount were considered. This period 
and this type of issue were selected be- 
cause a great amount of financing was 
undertaken during the period and a con- 
siderable amount of information could 
be obtained concerning the larger is- 
sues. 

Data concerning the authorized prices 
have been obtained from commission 
reports or by letter from state commis- 
sions. The facts concerning prices of se- 
curities offered by brokers to the public 
were obtained from issues of the Com- 
mercial and Financial Chronicle and 
the American Bankers Association Four- 
nal in listings of new capital flotations 
for the period 1924-1928. 

During the period studied 173 bond 
issues were found to be authorized at 
minimum prices by those commissions 
about which it was possible to obtain 
information. The brokers’ offering 
price was found for 100 of the number. 
Table I gives the details for each par- 
ticular issue. 

Table I may be condensed into aver- 
ages by finding the average difference 
between the authorized price and the 
brokers’ offering price to the public, 





19 The selling prices for these security issues were 
obtained from reports of the Federal Trade Commission, 
covering many issues of utilities not under the control of 


weighted by the size of the issue. 
Table II gives the weighted average 
spread for the issues of each year and 
also for the total issues completed. 


In order to estimate the amount of 
the spread between the authorized 
price and the selling price of the bonds 
to brokers, it is necessary to deduct the 
brokers’ mark-up from the average 
spread in Table II or from the spread 
between the minimum price and brok- 
ers’ offering price for each issue in Table 
I. It is recognized that the brokers’ 
mark-up may change with the cir- 
cumstances of each case, but an attempt 
was made to determine the average 
mark-up on securities of this type for 
the period under review. The mark-ups 
included in the offering price of 48 issues 
of securities, for which the selling price 
to brokers could be obtained, were 
averaged.’® The weighted average mark- 
up as computed in the above case is 
found to be 3.55 points. This figure was 
checked by questioning a number of 
investment banking houses as to its cor- 
rectness.2° Though stating that it was 
misleading to speak in terms of averages, 
they considered 3% points to be fairly 
typical and approximately a correct 
average of the brokers’ gross profit for 
public utility bond issues of the type 
under consideration. 

If a spread of 3.55 is attributable to 
brokers’ gross profit, then the average 
spread because of a difference in the 
authorized price and the selling price to 
brokers is 1.44 for 1924, 1.83 for 1925, 
.96 for 1926, .86 for 1927, 2.76 for 1928, 
and 1.39 for the total issues as given in 
Table II above. From these figures, 
there appears to be, on an average, no 
pronounced difference in the price at 
which commissions authorize bond 





a public service commission. 
20 Coffin and Burr, Lee Higginson & Co., Bonbright 
& Co., Chase Harris Forbes Corp., Halsey, Stuart & Co. 
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ae, Taste I. Sates oF Uritiry Corporation Bonps SHOWING THE DIFFERENCE IN THE 
ige Minimum Price AUTHORIZED BY STATE Pusiic SERVICE CommMIs- 
nd SIONS AND THE OFFERING PRICE TO THE PuBLic BY BROKERS. 
State Mini- Offer | Spread | Commercial 
of Date Com- Interest | mum Price | between jand Financial 
Decided | mission Name of Utility Amount Rate |Price Set|to Public] (1) and | Chronicle 
ed Case No. (%) (1) (2) (2) Date 
ids 
h NEW YORK 
Ne 3- 5-24 | 1,821 | Syracuse Lighting Co., Inc............ $ 7,000,000 5% | $92 $97 $5 "3-29-24 
ie 10-30-24 | 2,200 | Brooklyn Edison Co.............-.-.- 25,000,000 5 95 100 5 13-22-24 
g 12- 4-24 | 2,281 | Adirondack Power & Light Co......... 2,000,000 5% 96 100 4 1-24-25 
ad 6-25-25 2,607 | Catskill Power Corp.............+-++- 2,500,000 5% go 95 5 7-25-25 
2- 5-25 2,334 | Consolidated Gas of N. Y..........--- 50,000,000 5% 95 100 5 3-28-25 
yk. 2- 5-25 2,335 | The New York Edison Co...........-. 50,000,000 5 97 100 3 3-28-25 
4-23-25 | 2,518 | Niagara, rt and Ont. Power. ...| 15,000,000 5 95 984% 3% 4725-25 
ble 12- 3-25 2,177 | The Brooklyn Union Gas Co.......... 11,800,000 5% 100 100 o 1-23-26 
q- 2-25 2,597 | The Long Island Light Co............ 4,000,000 5 94 100 6 8-22-25 
rs’ 1- 7-26 | 2,985 | Adirondack Power Light Co.........| §,000,000 5 92 96% 4% 1-23-26 
z 1-28-26 | 3,008 | Buffalo General Electric Co.........-.. 10,000,000 5 96 99 3 2-27-26 
1f- 4-22-26 | 3,148 | Utica Gas & Electric Co...........+-- 6,000,000 5 94 100 6 6-26-26 
12-16-26 | 3,727 | Central Hudson Gas & Electric....... 8,000,000 5 95 1014 6% 4- 1-27 
pt 8- 4-27 4,163 | New York Steam Corp..............- 3,572,200 5 90 1004 104 4723-27 
p 3-30-27 | 3,927 Queensborough Gas & Electric Co. ....| 4,000,000 5% 100 100 ° §-21-27 
ge 2-28-28 | 4,581 | Rochester Gas & Electric Co.......... 6,000,000 4% 97 99% 24 3-17-28 
for INDIANA 
3- 6-25 7,914 | Indiana & Michigan Electric Co....... 8,000,000 5 85 954% 104 3-28-25 
[ps I- 8-27 8,727 | Indianapolis Power & Light Co........ 30,000,000 5 93 98 5 2-26-27 
12-23-27 | 9,030 | Indiana Service Corp............-..-- 5,000,000 5 88 99 14 3-17-28 
les 3-28-28 9,294 | Indiana Hydro Electric Power (> eee 3,000,000 5 95 99 4 6-16-28 
2-15-28 | 9,233 | Interstate Public Service Co........... 12,554,000 4% 90% 94% 3 4- 1-28* 
| 
vad OHIO 
re 4- 8-24 | 3,085 | The Columbus Ry. P. & L. OCG 2isees 2,250,000 6 95 100 5 5-31-24 
k 6- 5-24.| 3,162 | The Ohio Power Co............-..--- 2,466,000 6 85 91 6 6-28-24 
- 2-27-25 3,464 | The Northern Ohio Trac. & Light Co...| 2,500,000 6 87% 97% 9% 2-27-26 
> 10-15-26 |. 4,446 | The Cleveland Electric Illum. Co...... 10,000,000 5 99% 1024 3 11-20-26 
1S 5-26-26 | 4,262 | Northern Ohio Power & Light Co...... 7,500,000 5% 87% 92 5 11-20-26 
7-26-27 4,407 | The Col. —— & Light...... 20,000,000 4% 90 93 3% 9-17-27 
‘as 4- 7-27 | 4,694 | The Cin. Street ilway Co..........- 7,000,000 5% 96 100 4 May, 1927* 
f 10-17-27 | 4,904 | The Ohio Power Co...............--- 19,720,000 4% 90 96 5% 3-17-28 
oO 4-27-28 | 5.117 | The Cincinnati Gas & Electric Co...... 3,500,000 | 4 89 92% 3 3-19-28 
yr I- 4-28 2,406 | The Cleveland Union Term. Sa 5,000,000 4% 98 102 4 Mar., 1928* 
' CALIFORNIA 
as 3° 1-24 9,571 | East Bay Water Co............--++-- 2,000,000 6 95% 99% 4 4-26-24 
25 2-11-24 | 9,726 | Market St. Railway Co............-+- 13,000,000 , 93 100 7 2-23-24 
ee 2-27-24 | 9,367 | Key System Transit Co...........+++> 2,500,000 6 96 99% 3% 4-26-24 
‘| 3-14-24 | 9,874 | Southern California Edison Co........ 14,000,000 6 95 99 4 4-26-24 
7 4-15-24 | 9,964 | Pacific Gas & Electric Co...........-- 12,500,000 5% 924% 96 3 5-31-24 
ct 5-31-24 | 10,057 | California Oo m Power Co........--- 2,500,000 6 95 99% 4 6-28-24 
9-27-24 | 10,468 | Southern California Gas Co..........- 2,000,000 $i 93% 100 6% 3-27-26 
or 3- 5-25 | 14,638 | California Oregon Power Co..........-] 2,000,000 5 93 97 4 4725-25 
2-11-25 | 10,812 | East Ba, Water Ga... . cc cccccccccecs 3,000,000 6 98 101 3 3-28-25 
e 5-27-25 | 14,979 | Great Western Power Co.........--+- 7,000,000 5% 94 99 5 7-25-25 
p 9-15-25 | 15,394 | Feather River Power Co.........+-+++ 5,500,000 6 go 100 10 12-26-25 
5-26-25 | 14,974 | Los Angeles Gas & Electric Corp...... 2,952,000 54 95% 100 4 6-27-25 
2- 3-26 | 12,928 | Key System Transit Co...........-++- 2,500,000 5% 94 97% 3 3-27-26 
2- 8-26 | 12,481 | Southern California Gas Co..........- 2,000,000 5% 95 100 5 3-27-26 
to 4-26-26 | 16,577 | Pacific Gas & Electric Co.........-.-- 10,000,000 5 94% 98 4 §-22-26 
7- 3-26 | 17,064 | East Bay Water Co... .........eeeee- 4,265,000 5 94 97 3% 8-21-26 
ge 5-27-26 | 16,781 | Southern California Edison Co........ 40,000,000 5 94% 98 4 7-24-26 
h 11-30-26 | 17,688 | San Joaquin Light & Power Co........ 2,500,000 5 95 98 3% 2-26-27 
e 1- 7-27 | 17,853 | Southern California Edison Co........| 15,000,000 5 9S 98 3% 2-26-27 
2- 2-27 | 17,951 | Los Angeles Gas & Electric Co........ 10,000,000 5 044% 98 4 3-19-27 
to 12-23-27 | 19,161 California Water ice Co......- 6,282,000 5 92 103 1% §-19-28 
10-28-27 | 18,918 | Southern California Gas Co....... 8,646,000 5 94 99 5 11-12-27 
5 ’ 9-13-27 | 18,787 | Southern California Edison Co. . 30,000,000 5 97 100 3 10-15-27 
8 9-19-27 | 18,815 | Pacific Gas & Electric Co..... 15,000,000 4 93 96 3 10-15-27 
’ 10-25-27 | 18,962 | California Oregon Power Co. 4,000,000 5 94 98 4 12-17-27 
: 1-31-28 | 19,301 | Southern Counties Gas Co. .| 12,000,000 4 90 94 4% 3-17-28 
in 2- 3-28 | 19,304 | Pacific Gas & Electric Co...........-- 20,000,000 4% 96 3 3-17-28 
Sy MASSACHUSETTS 
10 2-1§-24 | oe eee Boston Elevated R. R. Co.........++> 2,098,000 | aere | 100 | 103 | 3 | 3-29-24 
| 12-29-27 | ren cus | Boston Consolidated Gas Co.........- 10, 500,000 5 100 100 ° 2-26-27 
at MICHIGAN 
id 10> 9-24 1,282 | Detroit Edison Co..........--+++++++ 12,500,000 5 4 97 3 11-22-24 
6 5-25 1,282 | Detroit Edison Co...........---++++ 8,000,000 5 90 99 9 7-25-25, 
3- 4-26 273 | Detroit Cty Gee RS. ue onenened das 10,000,000 5 92 100 8 Jan., 1927 
5-15-26 688 | Indiana & Mich Electric Co....... 3,283,000 5 88 98 10 7-24-26 
6-17-26 | 1,282 it Edison Co..........+-eeeeeee> 1§ ,000,000 5 98 101 3 4-24-26 
he 8- 3-27 1,282 | Detroit Edison Co...........-- Veesas 20,000,000 5 99 102 2% 8-13-27 | 
>0. 6-21-27 273 | Detroit City Gas Co...........-+-+-- 7,500,000 | § 95 100 5 8-13-27 | 
| 
| 
fi | 
1 
| 
4 
‘t 
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TaBLe I.—Continued.—Sa.es or Uritiry Corporation Bonps SHOWING THE DIFFER- TA 
ENCE IN THE MInimMuM Price AUTHORIZED BY STATE PusBLic SERVICE ComMIS- 
SIONS AND THE OFFERING PRICE To THE PuBLic BY BROKERS. a 

























































































State Mini- Offer | Spread | Commercial 
Date Com- Interest | mum Price | between jand Financial 
Decided | mission Name of Utility Amount Rate /|Price Set|to Public] (1) and Chronicle B 
Case No. (%) (1) (2) (2) Date 
NEBRASKA 
5-12-25 |. 1,634 | Twin State Gas & Electric Co......... 1,391, 1 6 -25- ii 
SSoer | 6,841 | Iowa Nebraska Light & Power Co..... Py ip os 32% 9518 | -~ | i 19: 
II- 3-27 6,970 | Omaha & Council Bluffs R. R. Co.....| 2,000,000 6 93% 100 6% 12-17-27 19: 
NEW JERSEY 7 
3- 5-25 | 1,229 | Jersey Cent. Power & Light Co....... ‘| 12,171,500 5% 90 97% 7% | 4-25-25 19: 
8- 5-27 1,436 | Atlantic City Electric Co............. 2,762,000 6 94 | 11-12-25 19’ 
ILLINOIS , 
-15-26 Commonwealth Edison Co............ ‘ . -27-26 
i bye Public Service Co. of N. Ill........... ae rite 4 $34 7% pi te ees 
12-16-26 | 16,827 | Illinois Power & Light Corp.. 7,500,000 5 92 97 5 1-22-27 
7-21-26 | 16,529 | Public Service Co. of N. Ill. 10,000,000 5 95 99% 4% Jan., 1926* : 
3- 2-27 | 17,055 | Commonwealth Edison Co.. 15,000,000 4% 92 96 4 4-23-27 in 
1-26-27 | 16,997 | Illinois Power & Light Corp... 9,500,000 5 90 96% 6% 2-26-27 
6-16-27 | 17,353 | Illinois Power & Light Corp 4,000,000 5 91 97 6 7-16-27 Ca 
4-14-27 | 17,183 | Mississippi River Power Co........... 3,000,000 5 92% 96% 3% 7-16-27 
12-15-27 | 17,881 | Cent. Illinois Public Service Co........ 29,000,000 4% 91 94% 3% 1-21-28 vC 
1I- 2-27 | 17,736 | Illinois Power & Light Corp........... 5.000,000 5 91 98 7 12-17-27 
9- 6-28 | 18,588 | Illinois Power & Light Corp........... 10,000,000 5 91% 96 4% 10-13-28 gr 
11-21-28 | 18,726 | Public Service Co. of N. Ill........... 10,000,000 4% 87 94% 7% 12-15-28 th 
3-28-28 | 18,136 | Super Power Co. of Illinois........... 10,000,000 4% 89 98% 9% 5-19-28 
4-25-28 | 18,192 | Illinois Power & Light Corp | 
(no par preferred stock). .3 68,620 shares 7 89.521 100 104 5- 3-28 a 
NEW HAMPSHIRE fe 
10-18-28 | 2,039 | Bellows Falls Hydro Electric Corp. ....| 9,000,000 | 5 | or | 98 | 7 | 11-10-28 ar 
WISCONSINt ar 
ee ee Wisconsin Electric Power Co. ......... 9,000,000 5 85 914 6% 3-29-24 fi 
St ee Interstate Power Co. ................4+ 6,000,000 6 90 96 6 10-25-24 f 
12°12-24 | ...... Chicago, N. S. & Milwaukee R. R. Co..| 7,000,000 6 90 98 8 1-24-25 . 
10-31-25 | ...... Madison Gas & Electric Co........... 2,800,000 5 96 98.6 2.6 12-26-25 in 
32-22°25 | ...... Wisconsin Public Service Corp......... 2,750,000 5% 90 97 7 12-26-25 ¢ 
G 4-26] ...... Consolidated Water Power Co. ....... 2,000, 000 5% 95 100 5 6-26-26 4 
11-18-26 | ...... Lake Superior Dist. Power Co......... 3,534,000 5 93 98 5 12-18-26 
2-21-27 | ...4... Milwaukee Gas Light Co....... ..| 11,500,000 4% 90.35 93.75 3.4 3-19-27 n¢ 
> et eee Wisconsin Michigan Power Co. 5,000,000 5 go 99 9 7-16-27 
BaeEs-87 |... 2s Wisconsin Hydro Electric Co.. ..] 2,000,000 5 90 95% 5% 12-17-27 WwW 
1325-27 | ...... Wisconsin Power & Light Co.......... 2,200,000 5 90 1014 1% 1-21-28 
B8-8G-47 |... se Wisconsin Power & Light Co.......... 4,150,000 5 9734 1014 4 1-21-28 a} 
32-19-28 | ...... Wisconsin Power & Light Co.......... 2,500,000 5 95 100 5 1-19-29 T 
* Reference is made to the American Bankers’ Journal as a source for the broker's offering price rather than to the Commercial in 
and Financial Chronicle. f 
+ This item of preferred stock is the only one for which it was possible to secure complete details and, since it is rather incon- oO 
on it does not invalidate the title of the table which refers only to bonds. b 
t The Wisconsin Commission furnished the information regarding the issues of securities by the Wisconsin utilities, by letter, € 
December 22, 1931. ce 
‘ , : ° bi 
issues and the price at which they are York, tends to make the discrepancy i 
sold to bankers. The larger spread for between the authorized and selling ‘ll 
1928 is the result of several large issues prices less. Averages may be misleading P. 
with a spread considerably greater than since, in many cases, the spread may be rm 
the average. The small average spread large, while in other cases there may be Bc 
tends to support the conclusion that no spread nor brokers’ mark-up to be pe 
commissions set a minimum price, which considered. An average brokers’ mark- on 
is in effect a maximum price and which_ up may not apply to individual cases, , 
has been predetermined by the soliciting Of the 100 cases studied, the spread Or 
public utility. The fact that a great between the authorized selling price Ju 
number of the issues’ studied were and the brokers’ offering price to the es 
authorized by the more vigilant state public was below 3.55 in 26 cases. In Se 
commissions, such as California and New. 49 cases the spread was 5 or above, and : 
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TaBLeE IJ. AveERAGE DIFFERENCE IN AUTHORIZED 
Pric—E AND Brokers’ OFFERING PRICE OF 
Pus.ic Utitity Bonp Issues 








Average Difference 
Principal | Number in Authorized 
Year Amount of Price and Brokers’ 
of Bonds Issues | Offering Price per 
$100 Principal 





Amount 

1924... .|$123,814,000 17 $4.99 
1925....| 167,364,000 17 5.38 
1926....] 181,582,000 22 4.51 
1927....| 323,332,200 31 4.41 
1928....] 140,416,000 13 6.31 
Total .|$936, 508,200 | 100 $4.94 














in 12 cases 9 or above. In the latter 12 
cases the total principal amount in- 
volved was $92,328,690. If a brokers’ 
gross profit of 5 points is considered, 
there would be a spread of 4 points or 
above 4 points in some cases as the dif- 
ference between the authorized prices 


and selling prices to brokers on the: 


amount given above. The spread 
figured on the total amount of bonds 
included in the study totals $13,017,- 
463.98. The average spread of 1.39 is 
not so significant as the manner in 
which the amount of $13,017,463.98 is 
apportioned among the several issues. 
This merely emphasizes the fact that 
in some cases, involving a large amount 
of securities, the operating utility would 
be considerably injured if it were to re- 
ceive only the minimum price authorized 
by the commission in consideration for 
its securities. A specific example may 
illustrate the point. In 1926 the Ohio 
Power Company was authorized to 
issue $9,635,000 of 44%% bonds at 
80.21. Subsequently, the bonds were 


sold by the Electric Bond & Share 


21 Annual Report, Ohio Public Utilities Commission, 
Orders No. 42797, No. 4280 to No. 4285 inclusive, 
July 1, 1926. 

2 Federal Trade Commission Reports and Exhibits 
on the Electric, Power and Gas Utilities, 70 Cong., 1 
Sess. Senate Document 92, Parts 23 and 24, p. 682. 

In cases involving the sale of securities by the 


Company to Dillon, Read & Company 
at 90.” In such a case there would be a 
loss of I0 points per $100 principal 
amount to the Ohio Power Co., if it 
were to receive only 80 for its bonds. 


The Holding Company 
If the bonds are marketed by a hold- . 


ing company at a price in advance of the 
authorized price, the operating company 
will be injured if it receives only the 
authorized price. If the holding com- 
pany should be disposed to burden its 
subsidiaries in this manner, taking 
profits on security sales rather than 
through the earnings of their holdings, 
an injury would result to the operating 
company in the form of increased 
capitalization and excessive fixed charges. 
To prohibit such manipulation public 


_ service commissions have fixed minimum 


prices rather as a maximum price in 
order that the operating utilities will 
receive full value for their securities.” 
The fixing of the issue price as a maxi- 
mum, in most cases, results because the 
contract price or tentative sales price 
suggested by the issuing company is the 
usual price fixed as a minimum price. 
Evidently the commissions are satis- 
fied that this method of fixing an issue 
price will bring the greatest amount of 
capital funds to the utilities for their 
securities. Under such conditions there 
would be less chance for sale of the 
securities at a price which would leavea 
large margin between the authorized 
price and sales price, as profit to inter- 
ested bankers or groups that control the 
policies of the operating utilities. How- 


operating utility to the parent company, commissions 
have fixed a minimum price at a point high enough to 
insure that the operating: company would receive 
adequate consideration for their securities. See Re 
N. Y. Rapid Transit Corp. (N. Y.), P. U. R..1928 B 
274; Re Tidewater Toll Properties, Inc. (Md.), P. U. R. 
1931 B 135; Re Star Auto Stage Co. (Cal.), P. U. R. 1922 
B 4g!. . e, 











426 THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


ever, it is well to note that these con- 
trolling interests may be responsible for 
the contract price or tentative sales 
price upon which commissions fix a 
minimum price in the first instance. 
This is particularly true if a holding 
company has virtually the same man- 
agement as the operating company or 
exerts full ownership. Hence, a holding 
company might attempt to obtain a 
profit by placing the application price 
as low as possible. 

Use of the holding company device 
as a means of effecting questionable 
financial maneuvers is seen in efforts to 
circumvent the limitations on the sale 
of stock of par value for not less than 
par. Though discounts on the sale of 
stock are not allowed, commissions on 
the sale of stock are allowable. A method 
was devised whereby discounts were 
made to appear in the guise of commis- 
sions paid out. In order that the operat- 
ing company’s books might show dis- 
count as commission, several contracts 
are necessary in regard to the sale of an 
issue of stock. As an example, the 
Knoxville Power and Light Company, 
in December, 1924, sold an issue of 
5,000 shares of 7% cumulative preferred 
stock at 9144. A contract was entered 
into with the Electric Bond and Share 
Company, its parent company, whereby 
the Knoxville Company would pay a 
commission of $8.50 per share to the 
Electric Bond and Share Company to 
find a purchaser for the 5,000 shares at 
par. The Electric Bond and Share 
Company entered into a contract with 
the National Power and Light Company, 
a sub-holding company, stating that if 
the latter would subscribe to the 5,000 





* Federal Trade Commission Reports, op. cit., Parts 
23 and 24, Exhibit No. 4606, p. 650. 

% Tbid., Parts 23 and 24, Exhibit No. 4606, p. 656, 
688, Exhibit No. 4621, p. 797, 802, Exhibit No. 4632, 
p. 1141 to 1143; Part 26, Exhibit No. 4711, p. 484 to 
486; Part 25, Exhibit No. 4676, p. 721, Exhibit No. 


shares of the Knoxville Power and Light 


Company at par, the Electric Bond and _ 


Share Company would pay a commis- 
sion of $6.50 to the National Power and 
Light Company. Thus, the Electric 
Bond and Share Company retained 
$2.00 per share of the $8.50 per share 
paid by the Knoxville Company as 
commission for finding a purchaser for 
the stock, and $6.50 was turned over to 
the National Company as a discount 
on the purchase. Subsequently, the 
National Power and Light Company 
subscribed for the stock at par and sold 
the stock to the Old Colony Trust Com- 
pany and W. C. Langley & Company 
at $93.50 per share.”4 

The net result of the above trans- 
action enabled the Knoxville Power and 
Light Company to record receipt of 
$100 per share for its stock and to 
capitalize the $8.50 per share paid to 
the Electric Bond and Share Company 
and to the National Power and Light 
Company as “organization expense.” 
The actual sales price for its securities 
was $93.50 per share, the amount paid 
by the investment bankers, less the 
$2.00 commission paid to the Electric 
Bond and Share Company. 

A great many cases similar to the one 
cited are on record. The discount in- 
volved in the sale of stock in this manner 
is usually charged to an organization, 
or to some suspense account, which is 
cleared so that it eventually rests in the 
property account.” Thus there is pos- 
sibility of its being included in the rate- 
base on which a fair return is computed. 

Commissions have experienced dif- 
ficulty in ascertaining all the facts 
surrounding the issue of securities in 





4677, p. 759, Exhibit No. 4678, p. 816 to 820; Part 30, 
Exhibit No. 4793, p. 214, 225, Exhibit No. 4794, p. 
352, 353- 

% [bid., Parts 31 and 32, Exhibit No. 4833, p. 506, 
512 to 514. See also disposition of the discount in cases 
cited in note 25 above. 
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exchange for property and /or securities. 
The most common method of acquisi- 
tion of properties and formation of 
holding companies has been by the ex- 
change of securities and properties 
through the agencies of sub-holding 
companies formed for that purpose. 
Many of these exchanges have been 
accompanied by write-ups of the proper- 
ties or securities involved in the trans- 
actions. Cost prices are lost sight of, 
and the details of the transactions are 
hidden by dealing through intermedi- 
aries.?? 

Where exchange transactions occur 
after write-ups of the securities and /or 
properties received for the securities 
of an operating company, a discount 
may be involved depending on the 
validity of the write-ups. Whether a 
discount is involved or not depends on 
the relation of the write-up price to the 
valuation placed by the commission 
on the securities and/or properties re- 
ceived by the operating company. If 
the write-ups increase the price to a 
figure in excess of the amount at which 
the commission values the securities 
and /or properties, then there is a dis- 
count, in effect, of the securities issued 
by the operating company, if the par 
amount issued is equal to the write-up 
price.”® 

In all cases where commissions author- 
ize securities to be issued for properties 
and/or securities, the adequacy of the 
consideration received by the operating 
company must be determined. It seems 
that public service commissions have 
authorized securities, in many cases, 
where they have not been acquainted 





27 A list of references showing the above mentioned 
practices of utility ‘holding corporations follows: 

Ibid., Part 25, Exhibit No. 4654, p. 275, Exhibit No. 
4653, Pp. 155, 160, 272-300; Part 26, Exhibit No. 4712, 
p. 457-467, Exhibit No. 4711, p. 436-492, Exhibit No. 
4704, p. 87; Part 27, Exhibit No. 4722, p. 216-276; 
Parts 31 and 32, Exhibit No. 4834, p. 662-663; Part 


with conditions or where they have not 
been able to ascertain the value of the 
property and/or securities exchanged 
for securities issued by operating com- 
panies under their jurisdiction. To 
judge the value of such consideration, 
the commissions would have to inquire 
into the earnings and investment in 
property, reproduction costs of proper- 
ties, selling price of the securities on the 
market, and such factors as commis- 
sions contend that they consider when 
determining the value of the operating 
company’s stocks or bonds in order to 
arrive at a minimum price. Such an 
investigation may be and is, in most 
cases, of such complexity that commis- 
sions could hardly be expected to exer- 
cise effective control if such control de- 
pended on full knowledge of all facts. 
Commissions are handicapped on ac- 
count of inadequate resources and per- 
sonnel. They do not have access to the 
accounts and records of holding com- 
panies and are in no position to ascer- 
tain the manner in which the holding 
company has acquired its properties 
and/or securities; or the cost, write- 
ups or write-downs in each case. The 
problem is accentuated by the owner- 
ship in widespread properties repre- 
sented by holding company securities, 
the lack of jurisdiction over foreign 
corporations, and the absence of any 
uniformity among the several states 
in regard to control of capital issues of 
public service corporations. 


Suggested Changes 


The problems regarding adequate con- 
trol of the issue price of securities have 
been outlined in some detail. How are 





22, Exhibit No. 4528, p. 846-847, 665, 766-767. See 
also Report, House Committee on Investigation of Public 
Service Commission and Public Utility Companies 
Under Resolution No. 10 (Pa.), 1930, c. 12. 

28 Federal Trade Commission Reports, op. cit., 
Part 22, Exhibit No. 4543, p. 951. 











428 THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


they to be solved? The following sugges- 
tions may be worthy of consideration in 
a program looking toward their solution. 
First, would it be advisable to remove 
the restrictions requiring that the sale 
of stock be made for not less than par??? 
These laws are not enforceable unless 
the stocks of the utilities are maintained 
on the market at par. To maintain the 
stocks of the utilities on the market at 
par, it is necessary that rates be pre- 
scribed which will enable the utilities to 
show adequate earnings or pay adequate 
dividends. Earnings must be made or 
dividends must be paid on stock out- 
standing that will maintain it at par, 
and similar dividends or earnings will be 
expected by those who invest in new 
issues at par. Since rates are prescribed 
on another basis, it seems that the stock 
of a utility which cannot be sold for par 
should be allowed to be sold for less than 
par, making provision, as in the case of 
bonds, for amortization of the discount. 
This procedure would go far toward 
eliminating the necessity of resorting to 
devious ways of selling stocks whereby 
stock discount is capitalized as organi- 
zation expense. Finally, the sale of 
stocks at a discount may be advan- 
tageous, especially when the corporate 
structure is already overloaded with 
bonds or unfunded debt. In Massa- 
chusetts, according to Barnes, where 
restrictions have been most stringent in 


29See Barnes, Irston R., Pudlic Utility Control in 
Massachusetts; (New Haven: Yale University Press, 
1930); Bonbright, J. C., Railroad Capitalization, (New 
York: Columbia University Press, 1920); Dewing, A. 
S., The Financial Policy of Corporations, (New York: 
Ronald Press, 1920). 

30 Barnes, op. cit., p. 197. 

31 “Much confusion has come in at this point over the 
question of securities sold at a discount. One set of 
people contend that every such transaction represents 
a capitalization watering operation, another that the 
discount is a necessary part of the cost of construction. 
Neither is right, as a great many people, including both 
the managers of some corporations, and also some public 
service commissions are well aware: The discount 





this respect, the commission has been 
faced with the necessity of allowing 
great amounts of floating indebtedness to 
be funded in stocks or bonds. In this 
way the expenditure is not approved in 
the first instance by the commission, 
but in order to maintain the service of 
the company later funding is necessary.*° 
It should be the policy of the commis- 
sions and company managers to main- 
tain such a credit position for the utili- 
ties that their securities will always 
command par; but, if this is not the 
case, it may be true that greater injury 
may be caused by refusing authority for 
sale of stock below par than if a rea- 
sonable discount is allowed. If the in- 
vestor does not readily understand the 
purpose of the amortization of stock 
discount and the fact that the rate of 
return should be modified in recognition 
of the discount amortized,*! an alterna- 
tive is the use of no-par stock. By 
the use of this type of stock the capital 
stock accounts should record the dollars 
invested in the utility. 

Second, would not stricter control be 
instituted if in every case approval were 
made of the actual contract price which 
is the result of the negotiations carried 
on by the utility for the sale of its se- 
curities? This procedure would differ 
from the present practice in that no 
price is fixed as a minimum, and tenta- 
tive sales prices are not approved; but 


has nothing to do with capital cost but is simply and 
entirely deferred interest and represents part of the in- 
vestor’s estimate of the risk involved. The discount 
has to do entirely with the question of adequate re- 
turn and not at all with the question of fair capitaliza- 
tion. Though it may conceivably be a matter of public 
concern as to how far it is desirable to go in deferring 
interest this way, such deferred interest should be con- 
fined to its proper place in a discussion of return on 
capitalization, and not be allowed to confuse by coming 
in at the wrong point. It may be remarked, however, 
that the various statutory provisions against selling 
securities at a discount have an element of stupidity 
in them.”—Lyon, Hastings, Corporation Finance, 
(Cambridge: Houghton Mifflin Co., 1916, p. 233). 
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the utility must receive the commis- 
sion’s approval of an offered price before 


concluding the sale. : If,it. were desired, -- 


the commissions could authorize the 


issue as to purpose but reserve. final.” 


authorization until a sale price which 


met with the approval; of the commission 


had been offered the utility. In such a 
manner the utility could make negotia- 
tions for sales either before presenting 
the application to the commission or 
after preliminary authorization has been 
made. The sales price could be re- 
jected if, in the opinion of the commis- 
sion, the funds were to be obtained at a 
greater cost than necessary. Their opin- 
ion would necessarily have to be based 
on the financial condition of the utility 
and the general conditions of the invest- 
ment market. However, the reports to 
be relied upon for the above information 
would have to be trustworthy and im- 
mediately available, as could be pro- 
vided for in the control of accounts. 

A third suggestion concerns the con- 
trol of reports and accounts of utilities. 
Is it possible to obtain adequate control 
of utilities without any strict and thor- 
ough control of their accounting? No 
commission can be expected to judge 
whether a particular sales price for the 
securities of a utility represents a fair 
price without having reliable information 
concerning its history, its present finan- 
cial condition, and its prospects for the 
future. In order to make rational de- 
cisions, the regulatory body must insure 
that it has considered all facts which 
would influence the decisions. To secure 
adequacy and authenticity of informa- 
tion it is necessary to subject the ac- 
counting records of utilities to rigid 
supervision. Only in this way can com- 
missions discover whether their orders 
are being obeyed. With regular field 


audits there would be less juggling of 
accounts. The amount received for 
securities, expense -of sales, discounts, 
application of proceeds, and amortiza- 


‘tion of discounts and expenses could be 


checked to confirm reports made by 
utilities. ‘Unifotmity of. control. in all 
states and over all utilities would be 
desirable for purposes of comparison 
and exchange of information between 
states. Development of accounting con- 
trol in this manner. would strengthen 
control of rates, services, and other mat- 
ters as well as provide the basis for regu- 
lation of financial transactions. 

Finally, can effective control over the 
issue price of securities be achieved un- 
less the transactions between operating 
and holding companies are subjected to 
inspection and regulation by commis- 
sions? (The type of regulation and pos- 
sible means of bringing about effective 
control of holding companies are not 
within the province of this paper.) 
It seems that this action is necessary in 
order to determine the costs of services 
rendered to operating companies by 
holding companies and the basis for ex- 
change transactions. Such information 
would be of material benefit to commis- 
sions in marking out the course of regu- 
lation and in placing an estimate on the 
effectiveness of control exercised. Or- 


ders of commissions could not be easily 


circumvented by intercorporate trans- 
actions and regulation could be adminis- 
tered with greater ease. 

The suggestions advanced here may 
indicate some possible avenues of ap- 
proach to more effective control of the 
issue price of public utility securities but 
they, like all proposed changes in regula- 
tory method, must first be carefully 
scrutinized as to their workability and 
their probable effects in operation. 














Comments on Legislation and Court 
Decisions 


Comments on “What Is the Matter with City Planning?” 


N the August issue of this Yournal 
Mr. Herbert S. Swan of New York 
made a useful and original contribu- 

tion to various important phases of the 
higher strategy of city planning.’ Sev- 
eral of his assumptions and recommenda- 
tions, however, illustrate trends of 
thought which are becoming more and 
more common among both city planners 
and specialists in municipal government. 
These trends have gone unchallenged 
until they are becoming dogma to casual 
students, and it is now high time to 
analyze them in the light of the way in 
which things actually work, not as they 
ought ideally to work, in our urban areas. 

First and foremost, Mr. Swan de- 
mands extension of one city government 
over the entire planned area, primarily 
in the sacred cause of unified or regional 
planning but buttressing his’ argument 
by pointing out, correctly, that the sub- 
urban trend to separate satellite mu- 
nicipalities deprives the parent city of 
many of its best voters. Thereupon he 
makes a large assumption; namely, that 
the re-absorption of these comparatively 
few voters would improve city govern- 
ment. If space availed, it could be 
strongly argued that the “decent voter’s” 
ability to control the government of 
cities is becoming more and more mythi- 
cal; recent developments indicate that 
business, banking, and industrial forces 
will have to take over that job for their 
own salvation. This, however, is a di- 





1“Whatils the¥Matter with City Planning?”, 8 
Fournal of Land & Public Utility Economics 248-260 
(August, 1932). 


gression. The fact remains that for a 
dubious advantage to the city Mr. Swan, 
and those to whom simplification of 
government is a panacea, would sacrifice 
the home rule of the best suburbs which 
generally get more for their tax dollar, 
have better schools, and arouse a civic 
pride and civic interest among their in- 
habitants which would be largely lost 
and dissipated in a greater area. 

Indeed it is possible on this score to 
meet Mr. Swan on his own ground. Cer- 
tainly the better suburbs have protected 
themselves more vigorously against zon- 
ing deviations, against jerry-built apart- 
ment houses, than have the larger cities. 
Likewise, their zoning boards of appeal, 
functioning before the interested and 
well-informed gaze of their neighbors, 
have been far freer from favoritism, scan- 
dals, and corruption, which in this field 
appear to increase with the size of the 
city and which constitute a startling 
difficulty in the whole administration of 
zoning—a difficulty, incidentally, to 
which the city planners in their concern 
with greater things seem to have paid 
very little attention. And where a 
suburb has opposed a “‘comprehensive” 
plan, how often has this been sheer con- 
tumacy and how often perhaps a rea- 
soned, even if selfish, objection to having 
one of its quiet and beautiful, even 
if unplanned, streets or neighborhoods 
turned into a roaring highway for the 
alien motorist. 

Secondly, Mr. Swan wants the city 
plan commission, now generally only ad- 
visory, to have executive powers. But 
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it is largely because the typical plan com- 
mission lacks either patronage or the 
award of contracts that the typical 
political machine has allowed it to be 
composed of “‘pro bono publicos.” Give 
it these powers and it will practically 
replace your board of local improve- 
ments, becoming an aggregation of 
political small fry, a part of the machine. 
Indeed, as first the public, then the polli- 
ticians, and finally the city planners 
gradually realize, every desirable im- 
provement cannot be carried out simul- 
taneously or in quick succession, but 
instead economic stringency will compel 
a highly competitive selection. Under 
such pressure it is going to be very diffi- 
cult to keep even a strictly advisory plan 
commission from becoming a football 
of factional and regional city politics. 
It would be possible, although indiscreet, 
to point this argument with a very 
present and exact illustration. 

Third, Mr. Swan laments the difficulty 
of getting public improvements which 
are part of the general plan put into 
execution. To tens of thousands of 
urban property owners everywhere, 
weighed down under staggering bills for 
special assessments, this will be news 
indeed. It has rather been their obser- 
vation that however great the legal 
complications, however hot the politi- 
cians’ quarrels, the one subject on which 
it has been possible to compose all differ- 
ences and surmount all difficulties has 
been the imposition of a public improve- 
ment as a “local benefit”. But to the 
assistance of such backward communi- 
ties as have left their property owners 
comparatively unplastered by these liens, 
Mr. Swan would dispatch a state com- 
mission, zealous with power, to impose 
willy nilly a comprehensive plan and the 
costs of its systematic execution. Per- 
haps in the good Commonwealth of 
Massachusetts one of the towns to re- 


ceive the early ministrations of such 
“hot gospellers” would be Fall River 
which, having gone broke ahead of a 
number of others, is now creating mu- 
nicipal history by operating under a 
unique form of city receivership. 

Any discussion of “‘What is the Matter 
with City Planning?” might fairly in- 
clude some consideration of the city 
planners. They have raised themselves 
speedily to the status of a valuable and 
respected public profession; they might 
candidly admit that they have also de- 
veloped some of the drawbacks as well 
as the virtues of professionalism. Al- 
ready among these is traditionalism; 
their Beaux Arts training against the 
background of Haussmann’s Paris (at 
first or second hand) prejudices them 
against the recognition of new forms, 
new solutions; they seek to apply to 
American commercial cities the formulae 
developed in European political capitals. 
Thus schemes are urged upon us for 
magnificent and remote civic centers, 
for water gates, for encircling boule- 
vards (because of the “ring strassen” 
where mediaeval walls were razed), and 
—actually one most glamorous of all— 
for a sort of Place de l’Etoile at a busy, 
six-cornered transfer center in a Polish 
district on the northwest side of Chicago! 

All this, of course, conforms to Burn- 
ham’s notable and oft-quoted “Make no 
little plans,” etc. Unhappily the dog- 
matic devotion of Burnham’s disciples to 
this apostrophe has caused the neglect of 
many a minor but favorable oppor- 
tunity for a small square, a pleasant 
irregularity, a block of arcaded side- 
walk. It has also from time to time 
sealed the doom of a fine historic man- 
sion, like those fronting on Lafayette 
Square in Washington, which in France 
might have been preserved to house a 
small museum or a government bureau, 
but which failed of protection by those 
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engrossed in the creation of malls and 
quarter-miles of classic colonnades. 

But to get back to the practical, it is 
hardly fair to tax the city planners with 
not counting the costs in the halcyon 
times when nobody else bothered to do 
so. But today the property owner has 
some grievance when he finds the pro- 
fessionals still apparently concerned 
only with “comprehensiveness” and 


Mr. Swan’s 


HAT my article on “What Is the 

Matter with City Planning?” in 

the August number of the Fournal 
should call forth such a clear, penetrating 
discussion as is contained in the above 
criticism by Mr. Graham Aldisis, indeed, 
very pleasing. On all controversial sub- 
jects of this character there are, of 
course, many different points of view. 
‘A definitive program for the final solution 
of such a question can only be arrived 
at by studying it in all its different rami- 
fications. My article was frankly in- 
tended to be, as it expressly stated, only 
a provocative statement of the case, so 
that intelligent criticism might evolve a 
rational program for the solution of one 
of the most intricate, and at the same 
time one of the most vital, problems con- 
fronting our cities. As a contribution 
to this criticism Mr. Aldis’ letter is sin- 
cerely to be appreciated. 

There are, however, certain matters 
in which I cannot entirely follow Mr. 
Aldis. At the very outset he makes the 
mistake of assuming that my article was 
directed to the large metropolitan area. 
My discussion was, however, expressly 
limited to urban areas with a population 
not exceeding 500,000. Notwithstand- 
ing anything in Mr. Aldis’ letter, I still 
-maintain that urban areas of not more 
than half a million population—such as 


“long-range programs,” instead of con- 
centrating thought upon the neglected 
topic (recently explored so penetratingly 
by Professor Simpson) of relating the 
improvement to the actual rather than 
to the speculative benefit to the property 
involved. City planning today suffers 
not only. from the property owner’s 
greed but from the past abuse of his 
optimism and civic pride. 
GRAHAM ALDIS 


Rejoinder 


those at Albany, Hartford, Springfield, 
Mass., Trenton, Harrisburg, Charlotte, 
N. C., and Columbus, O.—would have 
very little to lose, but, on the other 
hand very much to gain, if they were 
integrated municipalities with the req- 
uisite power of dealing single handed 
with all their problems instead of being 
obliged, as now, to approach them in a 
piecemeal way because of the restric- 
tions imposed by satellite communities 
on the fringe of the parent city. 

Mr. Aldis makes much of the high 
cost of city government and the ex- 
travagance involved in many public 
improvements. Nobody at all aware of 
the facts would for a moment deny 
these charges. They are all too true. 
But Mr. Aldis fails to see that one of 
the very reasons why they are so true is 
to be found in the shattered territorial 
jurisdiction of our cities in the past. 
Having five or six municipal corporations 
instead of one never has, and never will, 
promote governmental economy, but 
rather the contrary. Integrating an en- 
tire urban area under a single municipal 
corporation would centralize power at 
the same time that it would fix responsi- 
bility. 

Nobody, and I least of all, would care 
to vest a local planning commission with 
executive powers. A planning commission 
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should very properly, as Mr. Aldis 
maintains, have only advisory powers. 
Yet what is a plan good for if it can be 
ignored whenever it suits the whims of 
an administration? But to oblige an 
administration, whenever it carries out 
a project, to observe the city’s plan is 
something entirely different from vesting 
the local city plan commission with exec- 
utive powers. To restrict improvements 
to projects incorporated within the city 
plan will in itself go a long way toward 
effecting the economy in municipal 
government so much desired by all tax- 
payers. Such a policy could only pre- 
vent ill-advised and needless improve- 
ments. It is difficult to see how the 
policy could possibly increase the ex- 
pense of government. 

A state board with supervisory powers, 
and in some cases mandatory powers, 
over local planning matters is undoubt- 
edly something many people would op- 
pose. Mr. Aldis is in this respect not 
entirely to be blamed. Mandatory state 
authority exercised locally against the 
wishes of the locality itself does not, it is 
true, constitute a very pretty picture. 
Unless there is a very good reason for 
its exercise, most serious minded persons 
would surely oppose it; indeed, they 
should oppose it. But what shall we 
say about the right of municipalities 
absolutely to ignore many of the most 
elementary necessities of present-day 
community life, such as a building code, 
a zoning plan, regulations controlling 
land subdivisions, and a score of similar 
measures? Should any community 
simply because of an indifferent council 
be allowed permanently to dispense with 
such matters? Mr. Aldis would probably 
say “Yes”; I say, “No.” There are 
some things that a municipality cannot 
refrain from doing without inflicting ir- 
reparable harm upon future generations. 
Democracy and self-government should 


be more than mere shibboleths. What 
goes by these names today is frequently 
the most abject surrender to either the 
blindness or the obduracy of a single 
councilman. 

If Mr. Aldis had not rather pertinently 
raised the relationship of city planners 
to city planning, I would hesitate to 
touch upon the subject. But happily he 
admits that we constitute both “a 
valuable and respected public profes- 
sion.” Yet he condemns us because of 
our Beaux Arts training, because of our 
traditionalism, because of our pro- 
fessionalism. Some individual planner 
may possibly be subject to all these dif- 
ferent disabilities but, if there is such a 
one, the writer does not know where to 
find him. Without attempting to palli- 
ate the grievous faults either of myself 
or of my colleagues, these are neverthe- 
less disabilities which I feel cannot prop- 
erly be imputed to us. Not that I 
would try to conceal a Beaux Arts. train- 
ing if I had one. Asa matter of fact, at 
the moment I recall but two or three 
members of the American City Planning 
Institute who ever saw the inside of the 
Beaux Arts. None of them hide the 
fact. Nor would I if I had been as for- 
tunate as they in my early education. 

But what of our traditionalism? To 
find the answer compare any plan of 25 
years ago with any plan of today. You 
would scarcely identify them as treating 
the same subject. So rapidly have the 
art and science of city planning de- 
veloped that it is today one of the most 
progressive and dynamic subjects in the 
whole field of municipal government. 

Mr. Aldis is especially exercised at 
some city planner—who it is I do not 
know—who has had the temerity to 
suggest a traffic circle at a six-corner 
intersection in a Polish district on the 
northwest side of Chicago. If this plan- 
ner had refrained from recommending a 
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traffic circle at this point, regardless of 
its necessity, simply because the district 
were Polish, he might indeed be accused 
of a certain kind of traditionalism, but 
he could hardly be convicted of being a 
professional city planner. A multiple 
street intersection should obviously be 
treated in accordance with its traffic 
needs and not with reference to the one- 


time nationality of the residents who 
may live in the neighborhood. 

Despite my disagreement in some par- 
ticulars with Mr. Aldis, I nevertheless 
feel that only through such frank criti- 
cism as is contained in his letter are 
some of our most difficult urban prob- 
lems ever going to be solved in the right 
manner. HERBERT S. SWAN 
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Summaries of Research 


Cost of Railway Capital* 


T various intervals summaries 
have been. published showing, 
on the basis of Interstate Com- 

merce Commission reports, the cost of 
debt capital to steam railway com- 
panies in the United States. In general, 
these summaries have attempted to 
show, in addition to the volume of such 
debt financing, the cost of capital to 
the companies, the yield on securities 
at the price sold to the public, and 
measures of the bankers’ margins (that 
is, the difference between the price 
received by the company and the price 
at which the securities were offered to 
the public): In more settled financial 
markets such data and ratios may have 
considerable significance in showing the 
efficiency with which an industry can 
appeal to the financial markets. Gen- 
eralization upon the basis of such in- 
formation is always subject to excep- 
tion and qualification, and these quali- 
fications become more and more im- 
portant as customs are thrown over- 
board in periods of financial stress. The 
last six months of 1931 and the current 
year to date have been abnormal to a 
high degree in the credit and securities 
market. How do the measures of cost 
of railway capital behave in such a 
period? 

The combination of a very bad 
operating situation and a most dis- 
tressed bond and stock market has 
pulled down the credit standing of 
steam railway companies in the United 

*See Herbert B. Dorau, “The Cost of Railway 
Capital Under the Transportation Act of 1920,” 3 
Journal of Land & Public Utility Economics 1-20 


(February, 1927); 3 Lbid., 219-221 (May, 1927); 3 
Ibid.,427-430 (November, 1927); 4 Jbid., 206-208 


States to the lowest levels in years. 
From the side of operations the extent 
of the impairment of earnings is sug- 
gested by the fact that the net railway 
operating income of Class I steam rail- 
ways (including large switching and 
terminal companies) declined from an 
all-time high of $1,275,000,000 in 1929 
to $885,000,000 for 1930 (a decrease of 
30.5%) and to $537,000,000 (a decrease 
of 57.8% from 1929) for 1931.! This 
tendency continued for the first six 
months of the current year when net 
railway operating income totalled some 
$113,000,000, a 53.2% decline from 
$241,500,000 for the corresponding period 
of 1931. 

Decreased and decreasing earnings 
with gloomy prospects for the future, 
coupled with apprehension and fear in 
the securities markets, were both re- 
flected in the market price of steam 
railroad company securities. Table I 
summarizes the increase in yields re- 
sulting from declines in the prices of 
railroad bonds. This table gives an 
idea of the market evaluation of rail- 
way credit. Railway credit, according 
to this picture, broke noticeably in 
April of 1931, continued on the down- 
grade until the year-end, recovered 
slightly in the first part of 1932, and 
suffered its most serious relapse about 
the middle of the current year, when the 
yield on this group of bonds went above 


94%. 


(May, 1928); 4 Ibid., 427-428 (November, 1928); 5 
Ibid., 203-204 (May, 1929); 6 Idid., 98-101 (February, 
1930); 7 Ibid., 94-97 (February, 1931); and 7 Jdid., 
439-442 (November, 1931). 


1 Moody’s Railroads, 1932, p. Xxxiii. 
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shown in these volume figures. The 
point to be kept in mind is that these 
figures do not represent securities sold 
to the public. This qualification is 
more applicable to the recent period. 
We may perhapsget a rough picture of 
the volume of public financing by com- 
piling the volume of securities for which 
offering prices to the public are available 
(representing issues sold to the public) 
and comparing this with the total 
volume of issues put out by the com- 
panies (Table III). Particularly in 1932, 
a large part of the issues were sold to 
other companies, but not offered to the 


Taste III. Par Vatue Vo_umeE oF Stream Ral_L- 
way Dest Issues, 1920-1932. 
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public. Emergency distress financing 


has taken the place of public security 
issues. Bank loans, and more lately 
loans from the Railroad Credit Cor- 
poration and the Reconstruction Fi- 
nance Corporation, are sources of capital 
adapted to these emergency conditions. 
From the date of its initiation, February 
2, 1932, to September 30, 1932, the Re- 
construction Finance Corporation au- 
thorized loans to railroads amounting to 
$329,619;194.2 These loans were. ex- 
tended to some 62 railroads, had ma- 


2 Standard Railroad Securities, Vol. 19, No. 144. 


turities of one, two and three years, 
and were made for the purposes of pay- 
ing short-term loans to banks, etc., to 
meet maturing obligations, to cover 
maintenance expenses, operating ex- 
penses, and fixed charges, and to finance 
the purchase of equipment, etc. 


Cost of Capital 


Table II shows also the cost of capital 
based on the yield at the price received 
by the company. These yields increased 
in 1931 compared with 1930 for “all 
classes” (4.95% to 5.02%), and for 
bonds (4.94% to 5.04%), while equip- 
ment trust issues declined in yield from 
4.76% to 4.10%. In all cases the yields 
increased in the third quarter of 1931 
compared with the second quarter, with 
all groups except equipment trust is- 
sues declining in yield in the fourth 
quarter compared with the third. 

In the interpretation of these yield 
figures several qualifications should be 
kept in mind. In the first place, as al- 
ready mentioned, the average yields in- 
clude a good many issues sold to affili- 
ated companies. When securities are 
sold to an affiliated company the sale 
is very often at par, according to the 
record used as a basis for this survey. 
The yield on these issues therefore 
represents the nominal or coupon rate 
on the particular issue sold at par. 
Secondly, since these inter-company ~ 
sales do not represent sales to the 
public, these yields do not represent the 
ability of the companies to go into the 
markets and sell securities. The general 
run of railroad companies could never 
have sold securities on the investment 
market at any time since, say, March, 
1931, on anything resembling the yields 
shown in Table II. In these cases the 
market yields give a more accurate 
picture of the status of railroad credit, 
and illustrate the extremity of the 
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Taste IV. Summary or Cost or Financinc Expressep 1n Various Ways; By Years, 
AND FOR THE PERIOD, 1920-1931. 
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2.223 | 2.37 14 | 2.33 | 2.38 | 2.44 13 64 -64 65 10 | 1.75 | 1.76 | 1.79 -65 
1.79 | 1.76 23 | 2.46 | 2.59 | 2.52 20 89 -93 92 15 | 2.00 | 2.00 | 2.00 -75 
2.87 1 8.88 15 | 2.43 | 2.51 | 2.57 15 78 -78 79 13} 1.75 | 1.78 | 1.81 +29 
8.92 | 2.98 18 | 2.46 | 2.51 | 2.58 14 43 +42 42 o8 | 1.17 | 1.17 | 1.18 -78 
1st quarter.| 1.90 | 1.88 | 1.92 -Ir | 2.10 | 2.09 | 2.13 Ir 45 +44 42 -08 
2nd quarter.| 2.20 | 2.24 | 2.29 -14 | 2.38 | 2.43 | 2.49 .12 41 -40 +44 -06 | 1.00] 1.00 | 1.01 -37 
3rd quarter .| 2.81 | 2.92 | 3.01 -35 | 3-02 | 3.16 | 3.26 oBS | cose | coco | coos | coce | 5.90] 2.90 | 3.52 | 2.58 
4th quarter.| 2.39 | 2.44 | 2.50 +21 | 2.39 | 2.44 | 2.50 fe Ee! eee EA eee EF Beast Eee eeae oases 
1920-1931....| 2.58 | 2.65 | 2.72 -23 | 2.87 | 2.95 | 3.04 -21 | 1.76 | 1.78 | 1.81 -23 | 1.62 | 1.64 | 1.67 -75 





















































y-o is the difference between the average price per hundred received by the company and the average price per hundred paid 


by the investor. 


zZ 
—Ratio of the bankers’ share to the actual dollars received by the company. 
n 


zZ 
—Ratio of bankers’ share to the value of the issue or issues at the price at which the investor absorbed them. 


x 
Yield difference—difference between yield per dollar to maturity at price to the company, and at price paid by the investor. 


conditions which resulted in emergency 
legislation. Receiverships have occur- 
red, and more may occur before the 
industry is re-established in credit stand- 
ing. The yields for 1932 are so non- 
representative of capital-raising abili- 
ties in the industry that they are ex- 
cluded from the table. 


Cost of Financing 


The cost of financing (that is, that 
part of the cost of capital which accrues 
to the investment bankers) increased 
slightly for bonds and decreased for 
equipment trust obligations, comparing 
1931 with 1930 (Table IV). Thus, for 
bonds the bankers’ margin (y-o) rose 
from $2.43 in 1930 to $2.46 in 1931; for 
equipment trust issues the margin fell 
from $.78 to $.43. Generally speaking, 
bankers’ margins increased in the third 
quarter of 1931, compared with the 
second quarter, and decreased in the 
fourth quarter relative to the third. 


The margins for 1932 are not included 
since the price to the public is available 
for but two issues. 


Conclusion 


One major conclusion seems war- 
ranted. In times of extraordinary eco- 
nomic and financial stress measures of 
capital cost and financing cost appli- 
cable to more settled periods often go 
awry. Yields on new issues do not 
represent the true burdens borne by an 
industry in trouble and to which ex- 
traordinary and emergency financing 
techniques have been applied. Recent 
experience provides the basis for a most 
interesting survey of financial practice 
but for this study different methods 
and standards must be used. With 
the return of more normal conditions, 
established relationships, and _ public 
sale of securities, the now obsolete 


measures may be resurrected with profit. 
Roy L. Re1erson 
Ruts A. Fotey 
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Book Reviews 


Raver, Paul Jerome. Recent TECHNOLOGI- 
caAL DEVELOPMENTS AND THE Municl- 
PALLY OWNED Power Piant. Chicago: 
Institute for Economic Research, 1932. 
(Studies in Public Utility Economics, 
Research Monograph No. 6.) DP. vit, 87. 
$7.50. 

Placed against the background of the tech- 
nological revolutions in the electric light and 
power industry and viewed in the light of 
fundamental engineering economics, the mu- 
ss td owned plant is measured by its 
performance in continuing to exist. Sub- 
sistence levels for municipally owned plants 
and stability ratios of various types of prime 
movers in these plants constitute the climax 
of this sixth monograph in the public utility 
series published by the Institute for Eco- 
nomic Research. This monograph repre- 
sents a valuable addition to the controversial 
subject of municipal ownership. The ma- 
terial and information gathered on the loca- 
tion, size, and type of prime mover represent 
efforts extended over a period of years. This 
information is carefully sifted and correlated 
into an able presentation which clarifies the 
many factors involved, lays the foundation, 
and points the way for further research in 
the field. 

The study begins with the year 1903 since 
complete data for earlier years were lacking. 
In this year the steam engine was still ex- 
tensively used in both municipal and private 
plants. Both municipal and private com- 
panies started out as small self-sufficient sys- 
tems. The development of transmission 
lines assisted in the movement toward con- 
centrating loads in large modern generating 
stations and toward interconnecting and 
merging private companies. This develop- 
ment weakened the competitive position of 
small plants, both privately as well as mu- 
nicipally owned, and resulted in a large 
number of them being absorbed into systems 
or changing from generating to purchasing 
their electricity supply. Offsetting tend- 
encies are now becoming apparent. At the 
present time in a number of states legisla- 
tion is being adopted which will permit inter- 
connection of municipally owned plants into 
publicly owned power districts, a recognition 
of the change in engineering practices. In 


addition, recent improvements in small steam 
turbines, the uni-flow steam engine, and the 
Diesel oil engine are strengthening the com- 
petitive position of prs or self-sufficient 
municipal plants and assisting them to hold 
their own against the absorbing tendencies of 
interconnected systems. 

In Chapter III the author has traced in 
detail the growth in number and horsepower 
capacity of municipally owned generating 

lants. The development has been divided 
into four periods: 1903-1915, 1916-1921, 
1922-1927, and 1928-1930. The first period 
was marked by an extensive growth of the 
ne plant. In the second period the 
rate of growth was considerably retarded. 
The third period was characterized by an 
apparent stabilization, although from 1925- 
1927 a greater loss in number of plants and 
a greater increase in horsepower were regis- 
tered in the remaining plants than during 
any other three-year period. In 1903 there 
were 912 municipal plants having a combined 
capacity of nearly 211,000 horsepower, 
while in 1930 there were 931 plants having 
a combined capacity of 2,586,959 horse- 
power. Anproenen? 85% of this large 
increase in horsepower capacity since 1903 
was attributable to additional units installed 
in existing plants. Considering the move- 
ment into and out of municipal ownership 
during the entire period, there were 2,806 
possibilities for change to private ownership 
or to a status of purchasing all electricity 
supply. Actually 66.8% of the plants made 
the change but this loss in number accounted 
for only 13.5% of the total possible horse- 

ower. Based upon the trends as revealed 
in this chapter the author “hazards” the 
following “guess”: “Municipal plants will 
remain and will continue to grow larger in 
size. They will thus become more and more 
important keys in any regional or national 


plan of power supply.” 
In Chanter iy the movement toward 


and away from municipal ownership has 
been analyzed by major geographic divisions. 
The influence of the expansion in capacity of 
a few plants on the Pacific Coast is apparent. 
It also appears that every region of the 
country has registered an increase in the 
number of plants over 1,000 horsepower at 














440 THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


each three-year interval since 1921. In this 
part of the study the author has indicated 
that the subsistence level of plants in the 
Mountain States is 300 horsepower. In the 
West North Central and West South Central 
regions plants over 500 horsepower seem 
large enough to remain independent. In the 
remaining regions the subsistence level seems 
to be 1,000 horsepower or over. 


Chapter V presents the study of the type 
of prime movers used in municipally owned 
plants and the trend toward modernization 
of plant equipment. From 1903 to 1930 the 
steam engine declined from a position of 
importance to a negligible factor; the oil 
engine increased from 3 plants to 399; and 
the steam turbine increased to a position 
representing 35.6% of the total horsepower 
capacity installed in municipal plants in 
1930. The ratio of the horsepower capacity 
remaining in existence at the end of each 
period for each type of prime mover to the 
total horsepower accumulated during the 
period is termed the “stability ratio.” Be- 
tween 1904 and 1930 the stability ratio of 
the steam turbine was 92.3%; for the oil 
engine 76.7%; and for the steam engine 


16.9%. 
Basically the answer to the question of the 
economy of municipally owned electric 
lants as against private operation within a 
arge system lies largely in the inherent tech- 
nological factors of production, transmission, 
and distribution. The author admits that 
comparative economy has not always been 
the controlling factor but that legal, social, 
and political considerations often predom- 
inate. Taking the movement as a whole, an 
apparently reasonable assumption is that 
the statistical results can be interpreted in 
the light of technological developments. The 
fact that the results fit harmoniously into 
the pattern of such developments is a strong 
argument supporting the conclusions. To 
arrive at an absolute answer to the technical 
limitations and advantages of municipal, 
isolated-plant operation as against private 
system operation, cost studies under varying 
conditions and locations would be necessary. 
Such studies would throw considerable light 
on the entire problem, although they might 
not furnish the correct answer to a given 
specific instance because of peculiar local 
circumstances. A number of such studies 
have already been made but unfortunately 
they are very limited in scope. One factor 


which must be considered in such abstract 
studies is the economies possible in the opera- 
tion of a municipal electric plant jointly with 
a water utility or other municipal services, 
Such economies are in addition to the 
lower overhead management expense usually 
found in municipal plants. 

The accuracy of the conclusions reached in 
this study is dependent upon the source of 
the basic information. Every effort appears 
to have been made to obtain authentic and 
accurate information. It must be recognized 
that answers from city clerks as to the ca- 
pacity and type of prime movers installed in 
a municipal plant cannot always be strictly 
depended upon. However, the number of 
checks that were made of the data removes a 
large measure of doubt of their reliability as 
a basis for this study. 

This monograph represents an excellent 
analytical study of one of the most important 
factors in the controversial field of municipal 
ownership. It not only presents a picture of 
the municipal ownership movement that has 
historic value but, most important, indi- 
cates trends which may bear out the author’s 
own predictions. 

H. Z1InDER 


Home Desicn, EquipMENT AND ConstRuc- 
TION. Washington: President's Confer- 
ence on Home Building and Home Owner- 
ship, 1932. Volume V, pp. xvii, 325. 
$7.15. 

This volume contains the reports of the 
committees on Design, Construction, and 
Fundamental Equipment. In the vast 
amount of material represented by the re- 
ports to the Conference, comprising 11 
volumes and prepared by hundreds of per- 
sons of varying points of view, it is not sur- 
prising to find some reports of inferior value 
and some that are downright bunk. This is 
not the case with Volume V. The reader can 
expose himself to it without previous pro- 
phylactic treatment. 

The jerry builders of this country ought 
to make concerted effort to suppress its 
circulation. If it is widely read, they are 
lost. Having digested certain parts of it, the 
seeker of investment in a home will be very 
wary of what he buys.. Throughout the book 
the constant emphasis is on quality, not only 
the quality elements in the equipment and 
construction, but also in the surroundings of 
the home. It dispels the notion that a home 
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is merely four walls, an adequate number of 
rooms, and a cute little English doorway. 

This is highly important, for in the past 
the home buyer, largely through ignorance, 
has paid less attention to the quality of the 
house he bought for $8,000 than he did to 
the purchase of a suit of clothes for $30. In 
the report of the Committee on Design, the 
importance of general neighborhood de- 
velopment is admirably stressed. If Jones 
starts out to find a home, armed with the 
score card shown on pages 50-52, he will 
avoid many mistakes, even though his 
technical knowledge be extremely limited, 
and with a little professional advice on the 
less obvious features of construction, he will 
be proof against the allurements of the pretty 
gadgets and fake architectural effects which 
are the chief bait held out by the cheap spec- 
ulative builder. 

Except for the insistence on the im- 
portance of the neighborhood, there is little 
that is forward looking in the book; perhaps 
that was not to be expected in a volume 
which is largely a record of past experience. 
This does not mean that it has nothing for 
the architect and the builder. On the con- 
trary, the technician will find it a valuable 
textbook. The discussions of fundamental 
equipment and construction are replete with 
sound common sense and the information 
on costs, types of dwellings, and trends in 
recent years will prove to be of real value. 

Eucene H. KiaBer 


Stums, Larce-ScaLtE Housinc anp De- 
CENTRALIZATION. Volume III, pp. xvi, 
245. 

Necro Housinea. Volume VI, pp. xii, 282. 
Washington: President’s Conference on 
Home Building and Home Ownership, 


1932. $l.25 ea. 


These two reports speak for 112 com- 
mittee members, secretaries, advisors and 
research assistants, constituting at that 
but a small part of the membership of the 
Conference. All things considered, they are 
surprisingly forth-right, and not merely 
pi milk-and-water statements as would 
usually represent the lowest common denom- 
inator of the thinking and preconceptions of 
a large group. Unfortunately, too often the 
conclusion is merely that one or another 
problem requires further study or analysis 
(not that this isn’t true of the whole housing 
field); or that the housing problem is in- 


extricably bound up with the larger problem 
of the distribution of the national income. 
One advantage of breaking up the work of 
the Conference into smaller committees 
is that each group has been free to pursue 
to the end its line of attack, without too 
great a sacrifice in the interest of uniformity 
or consistency between committees. 

The Conference itself was, of course, 
chiefly a sounding board to carry to the 
corners of the nation the ideas of leaders in 
the field. Some of these ideas, as it happened, 
hardly supported a program of home owner- 
ship for two-thirds of the population. The 
chief value of the final reports is to present 
a running, if somewhat disjointed, account 
of American thinking on the subject in 
the year 1931. A number of special reports 
dealing with local situations which might 
be deemed typical have been appended; 
the committees have been liberal. in per- 
mitting statements by minority groups 
(site-value taxation) not necessarily repre- 
senting the conclusions of the Conference. 
In the volume on Negro Housing, especially, 
the compilers have had access to numerous 
unpublished local surveys, the findings of 
which are thus given a wider circulation, 
and this volume, too, has a comprehensive 
bibliography. The reports should prove 
useful reference works for those seeking 
an introduction to a multitude of practical 
aspects of the housing problem. 

Cuarues S. ASCHER 


Die ZwecKMASSIGEN BETRIEBSGROSSEN IN 
DER LANDWIRTSCHAFT DER VEREINIG- 
TEN STAATEN VON AMERIKA UNTER 
BESONDERER BERUCKSICHTIGUNG DER 
MatssauzonE. (The most profitable 
sizes of farms in the United States with 
special reference to the Corn Belt.) By 
Dr. S. von Ciriacy-Wantrup, in “Berichte 
iiber Landwirtschaft,” 51. Sonderheft. 
Berlin, Paul Parey. 1932. 150 pp. 
RM. 10.60. 


In this investigation, the author intends 
to help solve the problem of the most prof- 
itable sizes of farms. He bases his conclu- 
sions upon data he gathered while at the 
University of Illinois, where he had been a 
German exchange student. The problem 
of the optimum sizes of farms has been of 
special interest in Germany during the past 
decade, where a series of similar studies 
has been made of this question which has 
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not yet been clearly answered even from the 
economic point of view. 

The first part of the book deals with the 
entire United States, while the second part 
gives special attention to the corn belt. 
However, in discussing the corn belt, the 
author confines himself to that part of it 
which is in the state of Illinois. Concerning 
the United States as a whole he gives a 
brief and general survey of the historical 
development of the different farm sizes. 
The second and more specific part of the 
study is based upon farm records gathered 
by the University of Illinois for 3,566 farms 
for the period 1924 to 1929 inclusive. Thus 
the scope of this project is really smaller 
than the title indicates. 

Since American agriculture is based 
mainly upon the family farm, the author 
included the family farms only. The result 
of these studies is that after all the optimum 
size of farms in Illinois lies between 100 and 
380 acres for central Illinois and between 60 
and 300 acres in northern IIlinois. The main 
emphasis, however, is placed upon various 
specific problems of farm management, such 
as the relation between the size of farm and 
the organization of the farm, the relation 
between the size of farm and success in 
farming, etc. 

The reader will perhaps be especially 
interested in the general statements relating 
to the sizes of farms. The author says that 
there is no tendency toward large-scale 
farming with hired labor. The size of farms 
will change but as a consequence of the 
choice of uneconomical sizes at the time of 
the original settlement which many times 
was precipitate and very hurried. On the 
other hand, extensive mechanization, in the 
wheat belt mainly, has greatly developed the 
farmer’s capacity to handle more land and 
capital, so that an increase is taking place 
in the sizes of the family farms in those 
regions. 


The book shows us another new method 
of approach to the problem of the optimum 
size of farms. Although the reader may not 
agree with the author in some respects; 
for example, the use of a limited number of 
farm records for a study of the optimum 
size of farms, and the method of applying 
various statistical processes, the research 
worker in farm economics will find the pub- 

LEo DreEscHER 


Smith, James Barclay. Some Puases oF 
Farr VALUE AND INTERSTATE Rares. 
University Studies, No. 6. Baton 
Rouge, La.: Louisiana State University 
Press, 1931. pp. I0l. 


The object of this long essay is to simplify 
the issues arising in federal regulation of 
railway rates, especially those relating to 
Section 15a of the Interstate Commerce Act, 
which deals with rate-making policy and re- 
capture of excess earnings. The author 
covers familiar ground in his analysis of 
valuation cases, and concludes that the vari- 
ous theories of the rate-base “‘have all been 
required by the Court as aids to finding the 
prudent investment and this wise counsel 
has been incorporated into statute” (p. 34). 

The provisions and meaning of the 8h og 
tion act of 1913 are briefly considered, as are 
those of Section 15a enacted in the Trans- 
portation Act of 1920. Little that is new is 
added to the subject. 

Terminology is not always used correctly. 
For example, we read: “Other things being 
equal, return is the rate times the base” 
(p. 34); and “rates should not be confused 
with returns as rates are the charges for the 
service while return is the residue after de- 
ducting from the contributions of the rate- 
— the cost of rendering the service” (p. 
35). 

Appendices I and II reproduce Sections 
15a and tga of the Interstate Commerce 
Act. Husert F. Haviikx. 





Fr 





bl 


ict te i ee ie Me Me 





Index to 


THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


VOLUME VIII 


FEBRUARY, 1932—NOVEMBER, 1932 





LEADING ARTICLES 


Ascuer, Cuar.es S, The Art of Administering 
Deed Restrictions... <<...002 +502 ceeeciess 373-377 


BRANDENBURG, S. J. Housing Progress in the 
WPM Pee: SERIE. oo ois dec sec eesine nes euans I-10 


BranDENBURG, S. J. Progress of Land Trans- 
fers in the Irish Free State................ 275-286 


BreEDLovE, L. B. The Ice Industry: Its Eco- 
nomics and Future............... 234-247, 404-417 


Carne, WALTER E.. An Analysis of the Uniform 
Rate Area as a Territorial Rate Policy...... 148-163 


Cover, Vircit D. The Legal Status of Boards 
of Zoning Appeals..................000005 352-363 


Dockeray, J. C. A Summary of Natural Gas 
Utilization and Costs..................06. jOI-312 


Fretp, Kennetu. Holding Corporation Con- 
trol 'as a Provisional Form of Consolidation. 87-96 


Fietp, KENNETH. Some Uses of Holding Cor- 
EE ie ae eee es eae eee One 175-190 


FisHer, Ciype O11n. Commission Regulation 
of Public Utility Merger and Consolidation 
fit GORRESEIG 6 5. osccsic aide Hye wicce ences eee 24-42 


Fiser, CLype Orin. Commission Regulation 
of Public Utility Service in Connecticut..... 
200-208, 313-322 


Giageser, Martin G. The Los Angeles Bureau 
of Power and Light: Financial Results of 
GWRRIMG aise icc ck wee cuois onewen restate 131-136 


Haut, James K. Differential Telephone Rates. 261-274 
Haut, James K. Intra-Exchange Telephone 


Rates: The Telechronometer............. 378-395 
Harvitt, Ricuarp A. The Opposition to Pub- 
lic Utility Appliance Merchandising. ....... 287-300 


Harvitt, Ricuarp A. Regulation of Public 
Utility Appliance Merchandising........... 74-86 


Krvecer, L. B. The Classification of Farm 
Land for Assessment Purposes in Wisconsin . 113-125 


Leg, Vircit P. Small Country Banks in a New 
PMS ola oa Ha 5 WEA LE CSUR eV DER 126-130 


Maverick, Lewis A. Cycles in Real Estate 
AGGWIOY 6 siti cack su Weeeeeuemoees wut xe 191-199 


Rosinson, Myzes E. The Evolution of Steam 
Railroad Electrification............ 97-103, 209-218 


RosensBaum, Irwin S. Financial Planning— 
A Management and Regulatory Tool....... 55-73 


SicKLeR, Barctay J. The Volume of Tele- 
phone Company Financing and the Cost of 
Telephone Capital: 1920-1931............ 364-372 - 


SmitH, James G. The Insurance of Titles to 


WIODGEOE 8 0015. isons ven wen ene ne vauceenaa 337-346 
Sumner, Joun D. II. An Analysis of Missis- 
sippi River Traffic: 1918-1930......... ves 20 


Swan, Hersert S. The Amenities in City 
Planning Hers a aw sich wa: ot en gncere ei on eer ee ear 137-145 


Swan, Hersert S. What is the Matter with 


Swipter, JosepH C. Utility Rate-Making in 
the DCO FCRGIOD 5655. cick ccc ceavcecvesse 347-351 


Taytor, Wiit1aM H. Regulation of the Issue 
Price of Public Utility Securities........... 418-429 


Tuompson, C. Woopy. Valuation for Rate- 
WABI MOAR ec ielcdcds ocusabawenedewss 225-233 


Toucx, Rosauinp. II. Building Costs and 
Total Costs at Sunnyside Gardens, L. I..... 164-174 


Toucan, Rosauinp. Production Costs of Urban 
Land in Sunnyside, Long Island........... 44-54 


WEuHRWEIN, Cart F. Bonds of Maintenance as 
Aids in Acquiring Farm Ownership......... 396-403 





Comments on “What Is the Matter with City 


Cost of Railway Capital.................... 435-43 
Federal Court Speaks on Valuation and Rate 





Casot, Puitip and Matotrr, Deane W. 
Problems in Public Utility Management.......... 332 


Die Zweckmassigen Betriebsgrossen in der Landwirt- 
schaft der Vereinigten Staaten von America unter 
Besonderer Berucksichtigung der Masibauzone. By 
Dr. S. von Ciriacy-Vantrup, in Berichte uber 
MIT EE NITE oa: «icp Saher weir ee eR CURSOR 441 


‘i 
¢ 
i 
y 
x 


Erspree, Hucu L. Interstate Transmission of 
ec, A eC eres 105 


eT Ea ee ae 


<n tama bisst nN 


Forp, Georce B. Building Height, Bulk and Form . 331 


Home Design, Equipment and Construction. Report 
of the President’s Conference on Home Building 
and Home Ownership..............-.--00e05 440 


Jones, Ettot and BicHaM, Truman C. Principles 
CPO INE og 5's 25a a:a's ais ajsialeieaalentene eae 222 


Loumann, Kari B. Principles of City Planning...104 


MEeETzENBAUM, JAMES. The Law of Zoning........ 220 


a Raae alam es 


Bocart, E. L. Economic History of the American 


PRIME 66:5 5155: Sis RS esata SS Dinah dee ae Oe 110 
Crark, Joun D. The Federal Trust Policy........108 
Grant, Eucene L. Principles of Engineering 

Economy.... 335 
GrueEninG, Ernest. The Public Pays............ 223 
Kaptan, A. D. H. Henry Charles Carey: A Study 

in American Economic Thought ...........+++.. 336 
Keane’s Manual of Investment Trusts, 1930........ 109 


Keynes, Joun Maynarp. 4 Treatise on Money...110 


} 
i 
j 


ROSIN 55: aisha a 5-3 sib is o,0 00's vaio des Seva 430-432 


GRNOREMIIR 5 30/5 oicdis so fos tae nectoae teh nein 323-327 





as THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 
DEPARTMENT ARTICLES 


Interstate Commerce Commission on Deprecia- 
tion Accounting, The..................... 327-330 


Mr. Swan’s Rejoinder.................0005. 432-434 


BOOK REVIEWS 


Nasu, L. R. Economics of Public Utilities........ 219 


Negro Housing. Report of the President’s confer- 
ence on Home Building and Home Ownership. . . 441 


Pomrret, Joun E. The Struggle for Land in 
WN 6 oun dS oleae Soa CE eee 221 


Raver, Paut Jerome. Recent Technological Devel- 
opments and the Municipally Owned Power Plant. .439 


SuarrMan, I. L. The Interstate Commerce Commis- 
sion: A Study in Administrative Law and Pro- 
CRE RIE bs os Sacseeeccn det deceoun 104 


SHarrMan, I. L. The Interstate Commerce Commis- 
SOM MAPLE i510 Ss sats Sati pols SIAR 219 


Slums, Large-Scale Housing and Decentralization. 
Report of the President’s Conference on Home 


Building and Home Ownership................ 441 
SpENGLER, Epwin H. Land Values in New York in 

Relation to Transit Facilities. .........0..000004 107 
SraurFer, WittiaM H. Taxation in Virginia..... 334 


BOOK NOTICES 


Larter, Harry W. Concentration of Control in 


Pt eS) a crn r= 335 
Levin, Jack. Power Ethics...........000c cc cees 223 
Locxun, D. Puitir. Railroad Regulation Since 

IR ils Ses Pca ie oe ate ard Soh, st eRe 108 
Morean, JERomME J. Manufactured Gas: A Text- 

book of American Practice............ cece eee 108 
Nicuots, Evtswortu. Public Utility Service and 

PUMAVEMMOMAIIOSD | 56 5.5.55 035-56-5 dw coh a ogra tes wean 224 
1930 Building and Loan Annals..............4..4. 112 








330 


434 








INDEX 445 
SUBJECT MATTER 


A 


Agricultural tenure 
see Farm ownership 
Alameda County, California 
see Real estate cycles 
“Amenities in City Planning, The,” by Herbert S. 
SMa aed earn ar Rep ates aortas 137-145 
American Telephone & Telegraph Company . 364 ff., 394 
“Analysis of Mississippi River Traffic, An: 1918- 


1930,” by John D. Sumner.................. 11-23 
“Analysis of the Uniform Rate Area as a Territorial 

Rate Policy, An,” by Walter E. Caine...... 148-163 
Annuities 


see Housing, in Irish Free State; Land transfers 
in Irish Free State 

Appliance merchandising 
opposition to 


competitive situation..................2006- 290 
GPOWNG: INCEVCSEER «x «0 «5.5 dic.0 os op 0rte Sweats 287 
lamp policies, effect of............. re Saeeeahs 292 
MARIO R  oiocn i ctp s's doles an aire rea omar 296 
WORUNERIOE Se Sos sicus an naeies oa dsjemew ose 296 
utility purchasing activities................. 291 
utility servicing activities.................. 291 
regulation of 
commission control, extent of............... 78 
competition in Ec. sy cckbcunaaneaanl 75 
COMIN BANGUON «6a hs. So KU ecnie See nda gaeees ya 
MPN CUR ooo 5r 6554 & alone: creo 9 0:5 or OR 84 
legislative prohibition. ..................0.. 76 
utilities’ power to merchandise.............. 75 
see also Ice industry 
Architectral control. ......0. 600. c csc censcwenes 375 
see City Planning, amenities in 
Assessment 
classification for, in Wisconsin 
differentials per acre... ............eeeeeees 123 
WGGAR I TOLEOR: 5 oo co oe oo Hie oss na vieeewenimes 121 
PORMMINONE oo 6 oe oie owe whose cng deseeseas 116 
separation of land and improvements. . .. 114 
use in determining unit prices............... 117 
see also Urban land, production costs 
B 
Banks 
see Country banks 
MN RGMEMEN sce oo 8D ome Gallen sian cdle cee 364 fF., 394 
Boards of appeal 
see Zoning 
“Bonds of Maintenance as Aids in Acquiring Farm 
Ownership,” by Carl F. Wehrwein......... 96-404 
“Building Costs and Total Costs at Sunnyside Gar- 
dens, L. I.,” by Rosalind Tough........... 164-174 
GOCE OES Sigs cc os osc ene so nee 168 
and produced land costs................00006- 169 
MIRON COMER 22665 ko 5 o bsiaidieecccensioscvevecn 169 
housing cost per family.................20000% 170 
Per PONS 8s eT i Fess CIS 173 
C 
California Railroad Commission................. 323 


Capital, cost of 
see Railway capital, cost of; Telephone company 
financing 
Capital structure 
see Consolidations, regulation of, in Connecticut; 
Financial planning; Issue price of utility securities 
Capitalization 
see Financial planning 


City planning 
amenities in 


architectural variety. ................. e000 138 
REC COMMMOWNIE s. 0:55. a5. vie nin5y a x's Bese ie oenibgs 139 
design of city plan.............. 0c cece eee 145 
optimum standards. ..............00eeeeeee 146 
WORE 6 ns cc cerens wenden pease smeasens So 142 
WME ea oon a Kew aeun coon Reteey RSC ReS 145 
program for 
central state planning board............ 254, 433 
compulsory planning..................-- 253, 431 
guaranteeing the plan..................005: 256 
Hip OM so. Gc pagan Kaede neo nd >aiend 248 
mandatory appropriations.................. 257 
municipal consolidation................ 251, 430 
piecemeal planning, outlawry of............. 257 
police power, extension of.................4. 258 
City Housing Corporation. ..............0. 0000 376 


see also Urban land, production costs of 
“Classification of Farm Land for Assessment Pur- 

poses in Wisconsin, The,” by L. B. Krueger. . 113-125 
“Commission Regulation of Public Utility Merger 

and Consolidation in Connecticut,” by Clyde 

Cath MRS es | cone Se picns Bi cci en eeresees 24-42 
“Commission Regulation of Public Utility Service 

in Connecticut,” by Clyde Olin Fisher 

200-208, 313-322 

Competition 

see Appliance merchandising; Ice industry 
Connecticut 

see Consolidations, regulation of; Service, regula- 

tion of 


Consolidations 
regulation of, in Connecticut 
capital structure.............0+eeee seer sees 26 
CLERUPIE CINEIOR, «52s 5 5 vaio 4s Cow canoeaenene 37 
enabling legislation. ...............++ee00e: 24 
express Companies. ...........00ceee eee eeee 35 
gas utilities......... 2... eee e cece eee eee es 37 
JOMEFEs . oo cen vcecsvccecsscseserageasenes 35 
Opposition to mergers. ...........00 eee eeee 28 
POM aria dace ks Ca pstagnie yews Rane ae Haas ag 26 
SEGRIE PRNCOGED..« 550.5 0 '4.nig de cee Vein been ae 33 
SELCRGE CRA UR 6. 0/0. fo 505s Kwietin e HAH cee Ce cnnen 34 
telephone and telegraph utilities............. 35 
ARON oe hos wcrn cs ca ae Au RS Tees tae. 32 
WAGES UUINOR so 5 io os cro 6 oko Skee cine comnts 32 
see also Holding corporations 
“Cost of Railway Capital”. ...............e ee eee 435 
Country banks 
expenses and earnings. ...........-0--00+eeeee 127 - 
So Peds onic de cedeciocvkeis wages 129 
liquidations, extent of..............002eee eens 127 
volume of business v. profits. ..............++: 128 
“Cycles in Real Estate Activity,” by Lewis A. 
OMNI go oiichy Se nce weed nah nee eaaned 191-199 
D 
Deed restrictions, administration Oikos 5 RSE R ERM 373 
Depreciation accounting 
railroads, attitude of..............0eeeeeeeees 328 
telephone utility, attitude of................+- 328 
Transportation Act of 1920...........-.+2ee0e: 327 
see also Rate-making in the depression 
Depression 


see Railway capital, cost of ; Rate-makingin; Val- 
uation for rate-making in 1932 





ane. 








“Differential Telephone Rates,” by James K. 


RET Res re ee i ok is 261-274 
UMANIOUINN PEBEENCE Sy. oo. vis os i's ona cose cee 270 
elements in telephone rates................... 264 
flat rates, arguments against.................. 265 
MORON POR WEIWIRE 55 ong bc eS ois bee vs bees 272 
measured service, commission attitudes on...... 268 
principles of differential rates.................. 262 


Dublin, Ireland 
see Housing, in Irish Free State 


E 


Electric utilities 
see Appliance merchandising; Consolidations, 
regulation of, in Connecticut; Municipal owner- 
ship; Service, regulation of, in Connecticut; Uni- 
form rate areas 
Electrification 
see Steam railroads 
Everett, Washington 
see Telephone rates, measured service 
“Evolution of Steam Railroad Electrification, The,” 
by Myles E. Robinson............. 97-103, 209-218 
Express companies 
see Consolidations, regulation of, in Connecticut 


F 
Fair value 
see Rate-making in the depression; Valuation for 
rate-making, 1932 
Farm lands 
see Assessment, classification for 
Farm ownership 
in Newton, Manitowoc County, Wisconsin 
bonds of maintenance, as instrument 


Ok ee een Sarna 401 
ONIN UNE F085 0s 5s 160s siccynas estolets Sere 398 
WIMP cst co goun ids 07s oisteca eo Nieto acs ete 396 
NEI oa. goose oxdinsds ou forioen case ee 400 


Federal Barge Line 
see Mississippi River traffic 
“Federal Court Speaks on Valuation and Rate of 
IMR os ociaisre 2 oi seins Sarnisee eaea eee 323-327 
Federal courts 
see Los Angeles Gas & Electric Corporation v. Rail- 
road Commission; Rate-making in the depression 
“Financial Planning—A Management and Regula- 


tory Tool,” by Irwin S. Rosenbaum.......... 55-73 . 
capitalization cost as measure .............. 60, 67 
CTI BUINOB So 6 cad ici6e o65 od scomisgunines 00% 73 
earnings, expenses and profits................. 72 
WNMEIINIR co cso a boris os. vas s tigen Hides 71, 73 
SAREBUINE MIBTNOOS «oon ccs csepcsccseese coe 73 
purposes of regulation.....................005 56 
Financing 


see Holding corporations, uses of; Issue price of 
utility securities 
Financing, cost of 
see Railway capital, cost of; Telephone Company 
financing 
G 


Gas utilities 
see Consolidations, regulation of, in Connecticut; 
Natural gas; Service, regulation of, in Connecticut 
Going value 
see Los Angeles Gas & Electric Corporation v. Rail- 
road Commission 


H 


“Holding Corporation Control as a Provisional Form 
of Consolidation,” by Kenneth Field.......... 87-96 





446 THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


Holding corporations 


as provisional form of consolidation 


I nine is os gtr ibedsceunsaces 94 
duration and complexity of................. 94 
meaning and processes of consolidation....... 87 
obstacles overcome by...............000000. 88 
MOO NORGE OL. 6.5.5.6. 5 Ue eslcnd yous don Bee ae 95 
uses 0 
assumption function....................00. 187 
consolidation by stock control............... 177 
dismemberment of corporate businesses... .. . 185 
experimental purposes.................0.00. 185 
facilitating consolidation by ownership....... 185 
fiviancilie function... ...0005. es ead caecs es 186 
liberalizing capitalization................... 189 
AtenitINer ADIEY i. .6)0 5 os.0.5 accceig eons eoite tls 188 


see also Issue price of utility securities 


Home ownership 


see Building costs; Housing, in Irish Free State; 
Urban land, production costs 


“Housing Progress in the Irish Free State” by S. J. 


2 eee err ee ein een. I-10 
municipal construction, aids to................ 2 
national program.............ccccccccccceces 9 
overcrowding, extent of..............000eeeeee I 
private construction, aids to.................. 3 
private purchase, aids to...............-.0000- 2 
WOIAE AON esas ci cinie) oes gn eaec goles eame te RS 7 
PURGA ROGRIN 0 sia: stadia sda cee vulture 7 


ee ugh OTT CLE ee 
see also Building costs; Urban land, production 
costs 


I 
“Ice Industry, The: Its Economics and Future,” 
by L. B. Breedlove............... 234-247, 404-417 
certificate of convenience and necessity......... 410 
CEIASRENN EE oi 5.5 5 555 5-< ons nee wee nagigtegh er eecteters 412 
consolidated operations...............00eeeeee 413 
EO ET rear tec rare ire 412 
CRU oss 5.s 5 otaen to bac ats ae a amie 406 
GEVOIINERE OF... 5.5... oe sacs heacstcnnesionace 235 
distribution methods and costs..............+- 241 
NARMS 654 6.650 sie aia oa cts Spain weld Sm ORE 406 
PICSENE SITUATION. ....6 5 F550 occ cas ve ualewpele don 237 
PRICING POUCIS. .... -.- ene seercveseses 412, 415 
production economies. .............20eeeee eee 245 
utility status proposed... ..........-0eee eee 405 
Indianapolis Water Company................ 347-351 
Inland Waterways Corporation................ 11-23 
“Insurance of Titles to Property, The,” by James 
oR ERR RAS eet oe A nara 337-346 
Integration 


see Consolidations 


Interest 


see Urban land, production costs 


“Interstate Commerce Commission on Depreciation 


POCPOUNGNE, DNC o.oo cjecs snc ese uees 327-330 


“Intra-Exchange Telephone Rates: The Tele- 


chronometer,” by James K. Hall........... 378-395 


Irish Free State 


see Housing; Land transfers 


Issue price of utility securities 


regulation of 


determination of issue price...............-- 419 
holding company relations...............--- 425 
minimum prices, accuracy of..............+- 422 
provisions for control...............0+e0e0es 418 
suggested measures... .........0 cece eee eee 427 








J 





‘ 
WY YRWHORO 


NM CHRMNO 








INDEX 447 


J 


Jitneys 
see Consolidations, regulation of, in Connecticut 
L 
Land 


see Assessment; Building costs; City planning; 
Deed restrictions; Farm ownership; Housing; 
Real estate cycles; Title insurance; Urban land; 
Zoning, boards of appeal 

Land ownership 
see Land transfers 

Land tenure 
see Farm ownership; Land transfers 

Land transfers, in Irish Free State 


conditions under British regime................ 275 

congested districts.............00.eeeeeeeeees 282 

improvements, subsidized..................06- 284 

progress after 1923......-.0.csecsseccccceeess 281 

PANONGEG BINGE oo boo 6c ai sie. over w orksse otra vege ae 279 
“Legal Status of Boards of Zoning Appeals, The,” 

by: Virgil D. Cover. os... ce sce cccctuveses 361-372 


‘Los Angeles Bureau of Power and Light, The: 
Financial Results of Operation,” by Martin G. 
CTMEROE ooo oo 96 waste Wis ee ols Ale sige get 131-136 
Los Angeles Gas & Electric Corporation v. Railroad 
Commission 


BEE GROG so oc 5c aside x weincde menemmewees 323 
PUOINERS coe 68a. s. cake Salve ies Aveda ae cmos 323 
PURE OM TEGO 5 6.5/6 acid ke sis diecaate ll ceive aie 326 
M 
Massachusetts 
see Financial planning, governmental cost theory 
Mergers 


see Consolidations 
Mississippi River traffic 
federal barge line traffic 
commodity characteristics...............005 12 
comparison with railroad freight............. 15 
Municipal consolidation ‘ 
see City planning 
Municipal ownership 
in Los Angeles, financial results of operation 


balance sheet analysis................0+00- 134 
depreciation charges...............eeeeeeee 133 
GUIRMCIAL TACIOES 5 5 oo ono dc coc cwctenceses 135 
Natural gas N 
utilization and costs 
CRN oie cia bia wie date nn Hatiass wagineate uae 310 
GROAN DRG. ooh ss cciestiansce cscs siccs ames 307 
comparative priceS.............. eee e eee ees 311 
developments in............. eee eee eee 301 
domestic consumption................0ee06- 303 
electric power production................6-- 307 
natural gasoline... ......... 0c cece eeccceees 309 
WORN ois iw cease Sai sce ce sleccaeee ees 310 
' New State Ice Co. v. Liebmann......... 00 cece eens 408 


Newton, Manitowoc County, Wisconsin 
see Farm ownership 


“Opposition to Public Utility Appliance Merchan- 
dising, The,” by Richard A. Harvill....... 287-300 


P 
Price level 
see Rate-making in the depression; Valuation for 
rate-making in 1932 
“Production Costs of Urban Land in Sunnyside, 


Long Island,” by Rosalind Tough........... 44-54 


“Progress of Land Transfers in the Irish Free State,” 


by S. J. Brandenburg.................008 275-286 


Public improvements 
see Urban land, production costs 
Public ownership 
see Municipal ownership 
Public utilities 
see Appliance merchandising; Consolidations, 
regulation of, in Connecticut; Depreciation ac- 
counting; Differential telephone rates; Financial 
lanning; Holding corporations; Ice industry; 
ssue price of utility securities; Los Angeles Gas & 
Electric Co. v. Railroad Commission; Municipal 
ownership; Natural gas; Railway capital, cost of; 
Rate-making in the depression; Service, regula- 
tion of, in Connecticut; Telephone company finan- 
cing; Telephone rates, measured service; Steam 
railroads, electrification of; Uniform rate areas; 
Valuation for rate-making in 1932. 


R 


Railroad Credit Corporation. ................+-- 437 

Railroad freight, comparison with waterway freight 
see Mississippi River traffic 

Railroads 
see Consolidations, regulation of, in Connecticut; 
Depreciation accounting; Steam railroads, elec- 
trification o 

Railway capital, cost of..............c cece eeeee 435 
see also Telephone company financing 

Rate-base 
see Los Angeles Gas &8 Electric Corporation v. Rail- 
road Commission; Rate-making in the depression; 
Valuation for rate-making in 1932 

Rate-making in the depression 
PANS OL POON cc csc bois «Hawa Henn eeoners 349 
WARNE cs cachs certo we meekeeecc halt u eee 347 
see also Los Angeles Gas & Electric Corp. v. R. R. 
Com.; Valuation for rate-making, 1932 

Rate of return 
see Los Angeles Gas & Electric Corporation v. Rail- 
road Commission; Rate-making in the depression 

Rates 
see Consolidations, regulation of, in Connecticut; 
Differential telephone rates; Telephone rates, 
measured service; Uniform rate areas 

Real estate 
see Building costs; Deed restrictions; Title Insur- 
ance; Urban land, production costs 

Real estate cycles 
in San Francisco and Alameda County, California 


relation of various measures..............+. 19 
retail realty market...............00ee cece 194 
subdivision market..............00eeeeeeeee 192 


Real property 
see Title insurance 


Reconstruction Finance Corporation. ............ 437 
“Reflections on the Art of Administering Deed Re- 
strictions,” by Charles S. Ascher........... 373-377 


Regional planning 
see City ers! ; 
“Regulation of Public Utility Appliance Merchan- 


dising,” by Richard A. Harvill............. «.: 74-86 
“Regulation of the Issue Price of Public Utility 

Securities,” by William H. Taylor.......... 418-429 
Regulation 


see Appliance merchandising; _Consolidations, 
regulation of, in Connecticut; Depreciation ac- 
counting; Financial planning; Ice industry; Issue 
price of utility securities; Los Angeles Gas & 
Electric Corporation v. Railroad Commission; Rate- 
making in the depression; Service, regulation of, 
in Connecticut; Telephone company financing; 
Valuation for rate-making in 1932 





peewerrns 











448 THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


Reinvested earnings 
see Financial planning 
Reproduction cost 
see Financial planning; Rate-making in the de- 
pression; Valuation for rate-making, 1932 
Ripening costs 
see Urban land, production costs of 
Rural housing 
see Housing, in Irish Free State 


S 


San Francisco, California 
see Real estate cycles 

Security regulation 
see Financial planning; Issue price of utility se- 
curities 


Service 
regulation of, in Connecticut 
IES <2 Me epee Ree ie ete 316 
IEEE To 5 co. ccs Mnbeutnscbartah aoute 313 
PEROT TORT EED 5 6605s cae Se chek gale cones 200 
MME TINIR 5.255 se caies ais mag aS 202 
“Small Country Banks in a New Age,” by Virgil P. 
BO Lea fsa savvien o's cls} Said SU RELI SI 126-130 
“Some Uses of Holding Corporations,” by Kenneth 
ME oo ox cups vy olsen eka wan sue ee 175-190 


Special assessments 
see Urban land, production costs 
Steam railroads 
electrification of 


RNAI AMMONIA bois. so kietews casein ee 216 
development in Europe..................... 100 
development in United States............... 209 
equipment, standardization of............... 214 
extent of, in United States.................. 214 
RU oe nae Soe ens ihe Parse gives 217 
PERDERENOE SGM Ghia toe aa Glewen 97 


see also Railways, cost of capital 
Street railways 
see Consolidations, regulation of, in Connecticut 
Subdivisions, 
see City Planning; Deed restrictions; Real es- 
tate cycles 
“Summary of Natural Gas Utilization and Costs, 
Py a PL Bae SS een ee 301-312 
Sunnyside, Long Island 
see Building costs; Deed restrictions; Urban land, 
production costs 


T 


Tax adjustments 
see Housing, in Irish Free State 
Taxation 
see Assessment, classification for; Urban land, 
production costs 
Telechronometer 
see Telephone rates, measured service 
Telegraph utilities 
see Consolidations, regulation of, in Connecticut 
Telephone company financing 


compared with steam railways............ 368, 372 
SRE oor icinict a so auiegne s-seb ee 366 
RUMI MIMNIIE Socio. ative s cea oa ete areas 368 
Tn Re EET eee nee! - 364 
Telephone rates, measured service 
advantages of measured service................ 385 
CONMMITIDNS TISOGOGRTY:. .. wc ee ce ree eceesense 392 
installation at Everett, Washington............ 379 
telechronometer, mechanics of................. 384 


see also Differential telephone rates 


Telephone utility 
see Depreciation accounting; Differential tele- 
phone rates; Service, regulation of, in Connecti- 
cut; Telephone company financing; Telephone 
rates, measured service 

Tenancy 
see Farm ownership; Land transfers, in Irish Free 
State 

Title insurance 


attitude Of. COUrts 6.5: ..<<isisesnin xomataledaeaey 344 
RONAN 6 disis steraiee: 5 cis osscneoceic sa ae ACR on 340 
characteristics of business..................... 342 
CORNER sain alo sian he ars erate or kG cs Desa 345 
defects of record, protection against............ 339 
IAPAMNOTIBNS 5 ocr 6505.0 naRee ssid ideo ghee 341 
TUMRA ARON OR so nes saat acide Siew tees oR 338 


Transportation Act of 1920 
see Depreciation accounting; Telephone company 
financing 


U 
Uniform rate areas 
MAN CARES Ole 8 sisi fos ft heels Os ot eae 150 
Moi Sos ae oteacielcon been repre 149 
CIBMMRRORROR OES ook ie 5 56's: oie egw ne eee 154 
PNMMRRRDNBS 2's ok so foo Oe ek ee SE 160 


Urban housing 
see Building costs; Housing, in Irish Free State 
Urban land 
production costs, at Sunnyside, L. I. 


RENIN eco ciach icing tem alae eras si Sa Biase heel oieten ee 43 
RMR Nc sets et isnt awassniace uiretmeis 44 
unimproved land cost... .. -...6.0ce00 seen 51 
OvAgimal COST. ..... 2... e cece cece cence receees 44 
public improvements.................200005 52 
ripening costs, defined.................-.-66- 43 
RMS, os oo icinte vine orniece Sica ont Bale Sa eon 44, 52 
V 
“Valuation for Rate-Making, 1932,” by C. Woody 
Be OO OE te OF a en: 225-233 
CHONMINE DTCC IEVEl. «0.4. oe ecicc dees eesewe ues 225 
deen > vec acne a EO es 228 
Sheet: GP price level, «0.0.00 6cdcee bes Clee eees 227 
Valuation 
see Financial planning; Rate-making in the de- 


pression 

“Volume of Telephone Company Financing and the 
Cost of Telephone Capital, The: 1920-1931,” by 
WRGPCINY Ff. SIGRIOR: 5.05 oe ce kcwescwntewe nex 352-360 


Water utilities 
see Consolidations, regulation of, in Connecticut; 
Rate-making in the depression; Service, regula- 
tion of, in Connecticut 


1 OE OE Pn ee 356 
“What Is the Matter with City Planning?” 
PREC DOPCGWRN ne 5 56 5 oisw ecicemiseiaiscniees 248-260 
CAEN OU IN ess, S55 ke yrein eis diss 64 <0 vider alierd 432 
Wisconsin 
see Assessment, classification for 
Z 
Zoning 
boards of appeal 
constitutionality of. .......-...+-..eeeeeees 356 
in Welton v. Hamilton... ......... 0000 cece eee 359 
WENNER oe oe esos cine cose ce en eau 352 


see also City planning 

















Frond Wa eo oO oe OO i li ia a. om ale a aia a = "4 i? 


